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It has been nearly five years since the Judicial Conference 
of the United States and the Supreme Court eliminated 
Form 18, which provided a simple way to plead direct 
patent infringement. Generally pleading that a defendant 
makes, uses, or sells products that practice a patented 
invention is no longer enough to meet the pleading stan-
dards. U.S. district courts now evaluate patent infringe-
ment complaints for their sufficiency under the Supreme 
Court’s Twombly–Iqbal standard. This article addresses 
the standards for pleading direct patent infringement in 
U.S. District Courts based on recent decisions.

I. Pleading Requirements 
under Twombly and Iqbal

Until December 1, 2015, the Federal Circuit permitted 
parties to plead direct patent infringement using Form 
18.2 The form required little more than an identification 
of the patent number and the invention, a statement that 
the defendant infringes the patent by making, using, 
or selling the invention, and that the defendant was on 
notice of the patent.3 Since the U.S. Supreme Court abro-
gated Form 18, Twombly and Iqbal govern the federal 

pleading standard under Rule 8 for all civil cases, includ-
ing those for patent infringement.

A complaint for patent infringement must provide 
notice to the accused infringer, including “a short and 
plain statement of the claim showing that the pleader 
is entitled to relief.”4 “[T]he pleading standard Rule 8 
announces does not require ‘detailed factual allegations,’ 
but it demands more than an unadorned, the-defen-
dant-unlawfully-harmed-me accusation.”5 Accepting the 
facts in a complaint as true, to survive a Rule 12(b)(6) 
motion to dismiss, the complaint must make a facially 
plausible—not probable—claim for relief.6 There is no 
distinct test for whether a complaint makes a plausible 
claim for relief; it is instead “a context-specific task that 
requires the reviewing court to draw on its judicial expe-
rience and common sense.”7

Prior to the repeal of Form 18, courts identified five ele-
ments of a patent infringement complaint: “(i) allege own-
ership of the patent, (ii) name each defendant, (iii) cite the 
patent that is allegedly infringed, (iv) state the means by 
which the defendant allegedly infringes, and (v) point to 
the sections of the patent law invoked.”8 Satisfying these 
elements provided “‘enough detail to allow the defen-
dants to answer’ and [] ‘Rule 12(b)(6) requires no more.’”9 
At least the Middle District of Florida has applied these 
elements after the abrogation of Form 18. Sundesa, LLC 
v. JH Studios, Inc., No. 8:19-CV-1809-T-36AAS, 2020 
WL 4003127, at *4 (M.D. Fla. July 15, 2020) (dismissing 
a complaint for direct patent infringement because the 
aggregate of its shortcomings caused the infringement 
claim to fall below the plausibility threshold). Recently, 
other district courts have applied a less structured anal-
ysis to decide the sufficiency of claims for direct patent 
infringement, while some have maintained more defined 
tests.

II. Pleading Direct Patent 
Infringement

U.S. district courts use the Twombly/Iqbal pleading stan-
dards to govern the sufficiency of a pleading for direct 
patent infringement.10 But how the standards are applied 
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varies somewhat from district-to-district, including dis-
tricts that adjudicate large numbers of patent cases.

This year, the District of Delaware addressed pleading 
standards in granting a motion to dismiss.11 The Court 
required the complaint plead facts “that plausibly indi-
cate that the accused products contain each of the lim-
itations found in the claim,” showing “how the defendant 
plausibly infringes by alleging some facts connecting the 
allegedly infringing product to the claim elements.”12 
Although the plaintiff  attached infringement charts to 
its amended complaint, the Court evaluated those charts 
and found that the allegations for certain steps of the 
claimed method merely parroted the claim language with-
out showing how the accused products plausibly practice 
those steps.13 General allegations that the accused prod-
uct met the claim limitations, even when included in a 
claim chart attached to the complaint, were insufficient 
to make a plausible case for infringement.14

In 2017, Judge Gilstrap in the Eastern District of Texas 
denied a Rule 12(b)(6) motion to dismiss an amended 
complaint because the defendant did not meet its bur-
den to show the plaintiff  had stated no claim for direct 
patent infringement.15 The amended complaint identified 
the accused product—a specific key pair for construct-
ing a mobile application—that purportedly practiced the 
claimed invention, which the Court determined was suf-
ficient to plausibly allege direct infringement and put the 
defendant on notice.16

In a case granting a motion to dismiss direct infringe-
ment claims, the Northern District of California found 
that a complaint failed to meet the Twombly/Iqbal plead-
ing standards unless it “contain[s] factual allegations that 
the accused product practices every element of at least 
one exemplary claim.”17 Yet, the Court refused to make 
mandatory “a formal charting of patent claim elements 
against each accused product.”18 The Court explained 
that “there may be instances where more generalized fac-
tual allegations may still be enough for the Court to infer 
that it is ‘plausible’ that every element of a patent claim is 
satisfied by an accused product.”19 In deciding the plain-
tiff  failed to adequately plead direct infringement, for 
certain of the accused products the Court noted that the 
amended complaint lacked any explanation of how those 
products operated and failed to map any of the claims to 
their features.20 For another accused product, the plain-
tiff  ignored critical claim limitations and included alle-
gations that “merely parrot[ed] claim language.”21 The 
Court decided these amounted to “‘[t]hreadbare recitals 
of the elements of a cause of action, supported by mere 
conclusory statements,’ which ‘do not suffice [to plead 
direct patent infringement].’”22

Applying the Twombly/Iqbal standard, the District 
of Massachusetts decided an allegation of direct 

infringement of a patent to a semiconductor light-emit-
ting device (LED) was plausible because the plaintiff  
“included allegations referencing each element of Claim 
1 of the [Asserted] Patent, satisfying this threshold 
requirement.”23 In reaching this decision, the Court noted 
the plaintiff  “has alleged the patent claim that has been 
infringed, . . . [and] the infringed elements of that claim, . 
. . and identifies both the function of the infringed LEDs 
(television backlighting) in the Accused Products and 
the marketing of that function in the Accused Products’ 
instruction manuals.”24 To survive a motion to dismiss, 
the Court declined to demand specificity beyond an alle-
gation “that Defendants’ product contain all elements of 
one claim of the allegedly infringed patent.”25

A Magistrate Judge in the Southern District of  New 
York used a three-factor test to decide if  a complaint 
for direct patent infringement survived a motion to 
dismiss. The Judge found that a complaint would sur-
vive a motion to dismiss if  it “(1) attaches the asserted 
patents to the complaint, (2) specifically identifies the 
accused products and attaches photographs of  them to 
the complaint, and (3) alleges that ‘the accused prod-
ucts meet each and every element of  at least one claim’ 
of  the asserted patents.”26 On the second point, nam-
ing the accused products, describing their structure, 
and providing Web addresses that show photographs 
of  the accused products was also found to suffice.27 
The Judge recommended denying a motion to dismiss 
direct infringement allegations where the complaint 
included an element-by-element claim chart for one 
accused product—an exercise apparatus called the 
“Ab Rocket”—that provided a “detailed basis for [the] 
belief  [that the accused product infringes claim 1] with-
out merely reciting the elements of  claim 1.”28 At the 
pleading stage, “Plaintiff  is not required to plead ‘direct 
infringement of  each and every element of  the allegedly 
infringed claim[].’”29 As an example, although the com-
plaint did not include as detailed an analysis for the 
other accused product—the “Ab Rocket Twister”—the 
Judge did not fault the plaintiff  because the complaint 
“adequately compares and contrasts the Ab Rocket and 
the Ab Rocket Twister.”30

III. Conclusion

Having assessed patent infringement complaints with-
out Form 18 for nearly five years, Twombly and Iqbal 
generally govern the standards for pleading direct patent 
infringement. Some districts, however, apply the stan-
dards differently. Litigators should know how courts in 
their district have applied the standard and draft their 
complaints accordingly.
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