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Over a year ago, in late October 2019, the U.S. Court 
of Appeals for the Federal Circuit ruled in Arthrex, Inc. 
v. Smith & Nephew, Inc. that the Patent Trial and Appeal 
Board’s (PTAB’s) administrative patent judges (APJs) 
who oversee inter partes review proceedings hold office 
in violation of the Appointments Clause of the U.S. 
Constitution.2 The clause requires that “Officers of the 
United States” be appointed by the President “with the 
advice and consent of the Senate.”3 An exception is made 
for “inferior officers,” which may be appointed without 
senate oversight and by either the President, courts of 
law, or heads of departments, as chosen by Congress.4 
The PTAB APJs are appointed as if  they were inferior 
offices;5 however, in Arthrex, the Federal Circuit held 
that the PTAB’s APJs are in fact principal officers due 
to “[t]he lack of any presidentially-appointed officer 
who can review, vacate, or correct [their] decisions” and 
the Secretary’s “limited removal power.”6 On October 
13, 2020, the U.S. Supreme Court granted certiorari in 
Arthrex and will now consider whether the PTAB’s APJs 
were unconstitutionally appointed.7

The broader application of Arthrex could call into ques-
tion the appointments of administrative law judges across 
many federal agencies. The purpose of this article is to 
review the appointment process, oversight, and respon-
sibilities of other IP tribunals—including the Trademark 
Trial and Appeal Board (TTAB) and the U.S. International 
Trade Commission (ITC)—and consider the implications 
of Arthrex, if  any, on their constitutionality.

I. The Trademark Trial and 
Appeal Board of the USPTO

The United States Patent and Trademark Office (PTO) is 
an executive agency within the Department of Commerce.8 
Congress vested “[t]he powers and duties” of the PTO in its 
Director (also named the Under Secretary of Commerce 
for Intellectual Property), who is presidentially-appointed 
and Senate-confirmed.9 The Director is responsible for 
“providing policy direction and management supervision 
for the Office and for the issuance of patents and the reg-
istration of trademarks,” and establishing regulations gov-
erning the conduct of proceedings in the Office.10

The Deputy Director and two commissioners are 
appointed by the Secretary of Commerce.11 The Deputy 
Director is vested with the authority to act in the capacity 
of the Director in the event of her absence or incapacity.12 
The Commissioner for Patents and the Commissioner for 
Trademarks serve as chief  operating officers for the oper-
ations of the PTO relating to patents and trademarks, 
respectively.13

Two administrative tribunals exist within the PTO to 
adjudicate the different types of intellectual property 
matters encountered—the PTAB and the TTAB. Arthrex 
addresses the former, but some have questioned Arthrex’s 
impact on the TTAB.

The TTAB is an administrative tribunal within the PTO 
for adjudicating trademark matters14 and “include[s] the 
Director, Deputy Director of the United States Patent 
and Trademark Office, the Commissioner for Patents, 
the Commissioner for Trademarks, and administrative 
trademark judges [(ATJs)].”15 Each ATJ—there are cur-
rently 26—is appointed by the Secretary of Commerce in 
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consultation with the Director of the PTO.16 Similar to 
an APJ, an ATJ is hired through a competitive process, 
has a basic salary fixed by the Director, and can be termi-
nated by the Secretary for cause.17

The TTAB determines, on appeal, a party’s right to 
register a trademark with the federal government. It is 
responsible for reviewing appeals from decisions regard-
ing trademark registration applications,18 as well as con-
ducting four types of inter partes proceedings.19

The Director—pursuant to general authority to create 
“rules and regulations, not inconsistent with law” and 
oversee “the conduct of” TTAB proceedings—deter-
mines the composition of  panels.20 The proceedings are 
usually decided by three-judge panels who make deci-
sions based on written administrative records, although 
parties can opt for an oral hearing.21 Typically, “one 
judge is assigned to read the testimony and examine 
the other evidence of  record, discuss the case with the 
other judges, and then draft a decision and supporting 
opinion.”22

A dissatisfied party can challenge the panel’s decision 
by seeking reconsideration from the TTAB itself,23 or 
by petitioning the Director to exercise his “supervisory 
authority.”24 In ex parte appeals, the party may also peti-
tion the Director to reopen an application for further 
examination.25 At the conclusion of any inter partes pro-
ceeding, the Director

may refuse to register the opposed mark, may 
cancel the registration, in whole or in part, may 
modify the application or registration by limiting 
the goods or services specified therein, may other-
wise restrict or rectify with respect to the register 
the registration of  a registered mark, may refuse to 
register any or all of  several interfering marks, or 
may register the mark or marks for the person or 
persons entitled thereto, as the rights of  the par-
ties under this chapter may be established in the 
proceedings.26

The TTAB reviews a few hundred cases each quarter.27 
Final decisions from the TTAB can be reviewed by either 
a U.S. district court or the Federal Circuit.28

The PTO has taken the position that Arthrex does not 
impact the TTAB. For example, the PTO intervened in a 
Federal Circuit review of a TTAB determination where 
an Arthrex-based Appointments Clause challenge was 
made on appeal.29 According to the Director: “This 
Court’s decision in [Arthrex] is inapposite, because the 
Director has important tools for controlling administra-
tive trademark judges that he does not have with respect 
to administrative patent judges.”30 Specifically, “the 
Lanham Act provides the Director with a type of author-
ity over administrative trademark judges that this Court 

considered critically lacking in Arthrex: he may directly 
review and reverse their decisions.”31

After the certiorari grant in Arthrex, the Federal Circuit 
ordered sua sponte the postponement of oral argu-
ment and stayed the case pending the Supreme Court’s 
decision.32

II. The U.S. International 
Trade Commission

The ITC is an independent, quasi-judicial federal 
agency headed by six Commissioners and charged by 
Congress with administering certain trade laws.33 The 
Commissioners are nominated by the President and 
confirmed by the Senate for terms of nine years, unless 
appointed to fill an unexpired term.34 The ITC investi-
gates and adjudicates certain unfair practices in import 
trade,35 and makes determinations related to certain 
unfair trade practices, such as dumping and countervail-
ing duties.36

According to statute, the Chairman of the Commission 
has authority to “appoint and fix the compensation of 
such employees of the Commission as he deems neces-
sary,” including Administrative Law Judges (ALJs) to 
adjudicate unfair trade investigations.37 Any such deci-
sion by the Chairman, however, is “subject to disapproval 
by a majority vote of all the commissioners in office.”38 
The Chairman of the Commission is also empowered to 
remove ALJs, subject to approval by a majority vote of 
the Commissioners.39

The primary role of the ITC’s ALJs is to conduct the 
trial phase of ITC investigations under 19 U.S.C. § 1337 
of the Tariff  Act of 1930 (section 337 investigations).40 
After the Commission institutes a section 337 investi-
gation, the matter is referred to the ITC’s Office of the 
Administrative Law Judges and is assigned to one of 
Office’s six ALJs. In recent years, the ITC reports between 
45 and 65 new section 337 investigations each year.41

Section 337 investigations include (1) investigations 
into the importation of articles that infringe a federally 
registered U.S. patent, trademark, copyright, or semicon-
ductor mask work,42 and (2) investigations into unfair 
methods of competition and other acts when importing 
that may destroy or substantially injure a U.S. industry, 
prevent the establishment of a U.S. industry, or restrain 
or monopolize trade and commerce in the U.S.43 The ALJ 
presides over the section 337 litigation, including discov-
ery, motion practice, a trial-type evidentiary hearing, and 
post-hearing briefing. The ALJ then prepares a written 
decision called an Initial Determination (ID).

The Commission has the authority to review the ALJ’s 
ID should it want.44 If  the Commission elects to review, 
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all issues are reviewed de novo.45 Such review may be 
requested by a party filing a petition seeking Commission 
review.46 Through a formal vote of the Commissioners, 
the Commission may (1) decline to review the ID in 
its entirety (in which case, the ID becomes the Final 
Determination (FD)), or (2) decide to review one or 
more substantive or procedural issues decided in the ID. 
If  the Commission elects to review, it may either adopt, 
in whole or in part, or reverse all or part of the ID.47 The 
Commission also may review an ID on its own initiative.48

The ITC’s FDs in section 337 investigations are appeal-
able to the Federal Circuit.49 Remedies ordered by the 
Commission under a section 337 investigation are also 
subject to review by the President on policy grounds for 
60 days from their issuance.50 The Office of the U.S. Trade 
Representative conducts this review on the President’s 
behalf.51

In 2018, the Supreme Court held in Lucia v. Sec. & Exch. 
Comm’n that SEC ALJs were inferior officers (as opposed 
to merely employees) whose appointments must made by 

the Commission proper rather than by the SEC’s staff.52 
In response to Lucia, the Commissioners of the ITC, 
“out of an abundance of caution” voted affirmatively to 
ratify all previous appointments of then-functioning ITC 
APJs and voted affirmatively for APJ Cheney’s origi-
nal appointment.53 Given this recent internal remedial 
action—and the established Article I-level review of ALJ 
determinations by the Commissioners—there appears to 
be less risk of Appointments Clause violations, including 
under Arthrex as presently understood.

III. Conclusion

It remains to be seen whether the TTAB and ITC ALJs 
will be impacted by the Supreme Court’s determination 
in Arthrex. The factors that the Court chooses to con-
sider in Arthrex could offer clues as to how the Justices 
would rule in a future case directed toward these key IP 
forums.
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