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one outside when mistreated by a guard,
which foot would control? Rather than focus-
ing on the location where the claim accrued,
it is best to track the language of the statute.
We find that Marlowe’s claims relate to the
conditions of his confinement regarding the
manner in which he was restrained and
transported to the Southwest Virginia Re-
gional Jail. At the time these claims
S 432accrued he was under the care and custo-
dy of the Southwest Virginia Regional Jail—
and he was in a state of confinement there.
Therefore, his claims fall within the parame-
ters of Code § 8.01-243.2. Accordingly, the
statute’s one-year statute of limitations ap-
plies to his claims and they are untimely.9

While we disagree with the circuit court’s
logic below, we agree with its outcome under
the right for the wrong reason doctrine. Mil-
ler & Rhoads Bldg., L.L.C. v. City of Rich-
mond, 292 Va. 537, 547, 790 S.E.2d 484 (2016)
(where the record supports the right reason,
the appellate court may reject the wrong
reason, but leave the correct judgment undis-
turbed); Haynes v. Haggerty, 291 Va. 301,
305, 784 S.E.2d 293 (2016) (applying right for
the wrong reason analysis). Marlowe’s claims
were properly dismissed.

CONCLUSION

We set aside the trial court’s denial of the
plea asserting that Marlowe’s claims were
barred under the statute of limitations set
forth in Code § 8.01-243.2. Because we find
that Marlowe’s claims are time-barred under
the governing statute of limitations, Code
§ 8.01-243.2, we affirm the judgment below
dismissing his second amended complaint.

Affirmed.
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Background:  Computer software compa-
ny filed suit against competitor under Vir-
ginia Uniform Trade Secrets Act (VUT-
SA), alleging competitor misappropriated
its trade secrets through information gath-
ered from consultant it hired to provide
competitive intelligence. The Fairfax Cir-
cuit Court, Richard E. Gardiner, J., en-
tered judgment on jury verdict awarding
damages against competitor in the amount
of over $2 billion, plus attorney fees, costs,
and interest, and denied competitor’s mo-
tions to strike the evidence and to set
aside the verdict, and its request for new
trial or remittitur. Competitor appealed.

Holdings:  The Court of Appeals, Fried-
man, J., held that:

(1) whether contested information consti-
tuted protected trade secret under the
VUTSA was question for jury;

(2) company’s expert testimony sufficiently
delineated contours of trade secrets it
alleged were misappropriated;

(3) jury instruction regarding unjust en-
richment damages improperly relieved
company of burden of proving proxi-
mate cause;

(4) trial court’s error in excluding competi-
tor’s damages evidence based on inter-
rogatory response was not harmless;

(5) competitor was entitled to opportunity
to authenticate its software using dif-

9. We note that the definition of a ‘‘local correc-
tional facility’’ in Code § 53.1-1 includes a ‘‘jail,
jail farm or other place used for the detention or
incarceration of adult offenders TTTT’’ We further
note that the ‘‘or other place’’ wording does not
appear in the definition of a ‘‘state correctional

facility.’’ We do not rely on this language in
reaching our conclusion. This avoids the incon-
gruous result that local jail vans may be intend-
ed, by statute, as places of confinement but state
transport vans are not.
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ferent laptop than one provided in dis-
covery;

(6) error in failing to give competitor that
opportunity was not harmless; and

(7) evidence of who had access to compa-
ny’s software, and in what numbers,
was relevant to whether it was protect-
ed trade secret under VUTSA, and
thus, was admissible.

Affirmed in part, reversed in part, and re-
manded.

1. Appeal and Error O3937
On appeal from a judgment of a jury

verdict, the Court of Appeals considers the
evidence and all reasonable inferences fairly
deducible from it in the light most favorable
to the prevailing party below.

2. Trial O158
When ruling on a motion to strike a

plaintiff’s evidence, a trial court is required
to accept as true all evidence favorable to a
plaintiff and any reasonable inferences that
may be drawn from such evidence.

3. Appeal and Error O4524
 Trial O158

When ruling on a motion to strike a
plaintiff’s evidence, the trial court is not to
judge the weight and credibility of the evi-
dence, and may not reject any inference from
the evidence favorable to the plaintiff unless
it would defy logic and common sense; that
same standard is applicable to appellate re-
view of the decision of the trial court grant-
ing the motion to strike.

4. Antitrust and Trade Regulation O412
Purpose of Virginia Uniform Trade Se-

crets Act (VUTSA) is to protect the owner of
a trade secret from another’s misuse of that
secret.  Va. Code Ann. § 59.1-336 et seq.

5. Antitrust and Trade Regulation O414
To state a trade secret claim under the

Virginia Uniform Trade Secrets Act (VUT-
SA), a plaintiff must allege sufficient facts to
establish (1) the existence of a trade secret,
and (2) its misappropriation by the defen-
dant.  Va. Code Ann. § 59.1-336 et seq.

6. Antitrust and Trade Regulation O417
The crucial characteristic of a trade se-

cret protected by the Virginia Uniform Trade
Secrets Act (VUTSA) is secrecy rather than
novelty.  Va. Code Ann. § 59.1-336.

7. Antitrust and Trade Regulation O413
A list of contacts may have little novelty

but still may be a trade secret protected by
the Virginia Uniform Trade Secrets Act
(VUTSA).  Va. Code Ann. § 59.1-336.

8. Antitrust and Trade Regulation O417
Secrecy need not be absolute for protec-

tion under the Virginia Uniform Trade Se-
crets Act (VUTSA); the owner of a trade
secret may, without losing protection, dis-
close it to a licensee, an employee, or a
stranger, if the disclosure is made in confi-
dence, express or implied.  Va. Code Ann.
§ 59.1-336.

9. Antitrust and Trade Regulation O413
Depending on the facts of a particular

case, software components, as parts of a com-
puter program, may be trade secrets covered
by the Virginia Uniform Trade Secrets Act
(VUTSA).  Va. Code Ann. § 59.1-336.

10. Antitrust and Trade Regulation O417
Trade secret can exist initially under the

Virginia Uniform Trade Secrets Act (VUT-
SA), but lose its status when process or
design becomes generally known or indepen-
dently derived by others over time.  Va.
Code Ann. § 59.1-336.

11. Antitrust and Trade Regulation O419
Not every piece of information a busi-

ness might wish to keep from its competitors
is a trade secret under Virginia Uniform
Trade Secrets Act (VUTSA); if a party seeks
to avail itself of trade secret protections, it
must make reasonable efforts under the cir-
cumstances to keep its information secret.
Va. Code Ann. § 59.1-336.

12. Antitrust and Trade Regulation O417
If a company chooses to release or publi-

cize information, it cannot later wield a trade
secret club pursuant to the Virginia Uniform
Trade Secrets Act (VUTSA) against competi-
tors who gain access to the information.  Va.
Code Ann. § 59.1-336.
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13. Antitrust and Trade Regulation O419
Generally, if an individual discloses his

trade secret protected by the Virginia Uni-
form Trade Secrets Act (VUTSA) to others
who are under no obligations to protect the
confidentiality of the information his proper-
ty right is extinguished.  Va. Code Ann.
§ 59.1-336.

14. Antitrust and Trade Regulation O433
Whether contested information belong-

ing to software company was generally
known or readily ascertainable, and whether
company took reasonable steps to maintain
the secrecy of the information, as required to
establish existence of protected trade secret
under Virginia Uniform Trade Secrets Act
(VUTSA), were questions for jury, in compa-
ny’s action for misappropriation of trade se-
crets against competitor that hired consul-
tant to provide competitive intelligence,
where company presented considerable evi-
dence, including expert testimony, of numer-
ous ways it sought to safeguard its secrets
and that, contrary to competitor’s assertions,
information was not subject to wholesale dis-
closure, as indicated by competitor’s own ac-
cess problem.  Va. Code Ann. § 59.1-336.

15. Antitrust and Trade Regulation O433
Whether a trade secret exists and

whether certain information constitutes a
trade secret under the Virginia Uniform
Trade Secrets Act (VUTSA) are generally
questions of fact.  Va. Code Ann. § 59.1-336.

16. Antitrust and Trade Regulation O428
There is no heightened particularity

standard in identifying trade secrets that is
not found in Virginia Uniform Trade Secrets
Act (VUTSA), but the plaintiff is still re-
quired to plead and prove its case under
Virginia law with enough clarity that the
defendant is adequately informed of what it
is defending.  Va. Code Ann. § 59.1-336.

17. Antitrust and Trade Regulation O432
Software company’s expert testimony

sufficiently delineated contours of trade se-
cret relating to a smart services feature that
it alleged competitor misappropriated, as re-
quired to support claim under Virginia Uni-
form Trade Secrets Act (VUTSA) against
competitor that hired consultant to obtain

competitive intelligence; expert testified that
competitor did not have smart services fea-
ture in earlier versions of its software, that
there was information available about exis-
tence of feature but information about how it
worked and was used was not publicly avail-
able, that competitor focused on feature in its
sessions with consultant, that competitor
added similar feature to its own platform,
which greatly enhanced competitor’s product,
and that competitor touted new feature as
reason for customers to purchase latest ver-
sion of its software.  Va. Code Ann. § 59.1-
336.

18. Antitrust and Trade Regulation O432

Software company’s expert testimony
sufficiently delineated contours of trade se-
cret relating to custom data types that it
alleged competitor misappropriated, as re-
quired to support claim under Virginia Uni-
form Trade Secrets Act (VUTSA) against
competitor that hired consultant to obtain
competitive intelligence; expert testified that
competitor had different mechanism that was
difficult for developers to understand, that
competitor made improvements to platform
by adding custom data types that mimicked
software company’s feature, that changes sig-
nificantly simplified and accelerated data
modeling process in competitor’s platform,
and that competitor highlighted its new fea-
ture in its marking materials as one that
would make it easier and faster for develop-
ers to know how to use the data and make
modifications.  Va. Code Ann. § 59.1-336.

19. Antitrust and Trade Regulation O432

Software company’s expert testimony
sufficiently delineated contours of trade se-
cret relating to ease-of-editing feature that it
alleged competitor misappropriated, as re-
quired to support claim under Virginia Uni-
form Trade Secrets Act (VUTSA) against
competitor that hired consultant to obtain
competitive intelligence; expert testified that
competitor’s editing process did not have
equivalent, that competitor’s changes to its
editing features were result of consultant’s
demonstrations of company’s platform for
competitor’s project management team, and
that changes were significant because they
enabled competitor’s platform to be used by
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a much broader constituency of users and
allowed less technical people to accomplish
far more.  Va. Code Ann. § 59.1-336.

20. Antitrust and Trade Regulation O432
Software company’s expert testimony

sufficiently delineated contours of trade se-
cret relating to ‘‘out-of-the-box’’ mobile capa-
bilities that it alleged competitor misappro-
priated, as required to support claim under
Virginia Uniform Trade Secrets Act (VUT-
SA) against competitor that hired consultant
to obtain competitive intelligence; expert tes-
tified that competitor had very basic capabili-
ty that was not out of the box and suggested
that competitor was floundering in that arena
while company was already providing ability
to take applications and deliver them to mo-
bile devices and desktops, that competitor
added out-of-the-box ability to deploy appli-
cations to mobile devices in new version of
software, and that improvement increased
developer efficiency and eliminated need for
separate versions of applications.  Va. Code
Ann. § 59.1-336.

21. Antitrust and Trade Regulation O432
Software company’s expert testimony

sufficiently delineated contours of trade se-
cret relating to ‘‘out-of-the-box’’ feature that
allowed for better social interaction among
users working on a project that it alleged
competitor misappropriated, as required to
support claim under Virginia Uniform Trade
Secrets Act (VUTSA) against competitor that
hired consultant to obtain competitive intelli-
gence; expert testified that, prior to meeting
with consultant, competitor did not have com-
parable feature, that competitor made im-
provement after consultant conducted train-
ing videos on social interactions among users,
and that competitor listed its new social ca-
pabilities as a new and improved feature that
enhanced the value of its applications and
gave users the tools to chat easily with col-
leagues and incorporate external social-media
conversations.  Va. Code Ann. § 59.1-336.

22. Antitrust and Trade Regulation O432
Software company presented sufficient

evidence delineating contours of trade of se-
cret relating to serious weaknesses in its own
platform that could be exploited, which it
alleged competitor misappropriated, as re-

quired to support claim under Virginia Uni-
form Trade Secrets Act (VUTSA) against
competitor that hired consultant to obtain
competitive intelligence; company presented
evidence that consultant gave competitor
documents related to disaster recovery con-
figurations containing descriptions of soft-
ware, mobile and social configurations, and
user manual, and that competitor initiated a
program dubbed ‘‘Project Crush’’ in which it
analyzed company’s strengths and weakness-
es, and created and updated marketing mate-
rials attacking company based on those vul-
nerabilities.  Va. Code Ann. § 59.1-336.

23. Appeal and Error O3348
Sole purpose of appellate review of jury

instructions is to see that the law has been
clearly stated and that the instructions cover
all issues which the evidence fairly raises.

24. Appeal and Error O3348
Court of Appeals reviews a trial court’s

decisions in giving and denying requested
jury instructions for abuse of discretion.

25. Appeal and Error O3348
Whether a proffered jury instruction ac-

curately states the law is reviewed de novo.

26. Appeal and Error O3363
Questions relating to burden of proof,

including the standard of proof and which
party bears the burden to meet it, are ques-
tions of law reviewed de novo.

27. Unjust Enrichment and Constructive
Contracts O12

Remedies based on unjust enrichment
require a defendant to disgorge its gain re-
sulting from a wrong.

28. Antitrust and Trade Regulation O434
Jury instruction regarding damages

grounded in unjust enrichment, which in-
structed jury to apply a burden-shifting ap-
proach under which, upon software company
proving competitor misappropriated trade se-
crets pursuant to Virginia Uniform Trade
Secrets Act (VUTSA), company’s only fur-
ther burden was to establish competitor’s
sales, with burden then shifting to competitor
to prove what portion of sales were not at-
tributable to trade secrets, improperly re-
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lieved software company of its burden of
proving that misappropriation proximately
caused competitor to win any sale, and to
prove its damages and their cause with rea-
sonable certainty; result of instruction was
presumption that company’s trade secrets
were but-for cause of all of competitor’s
sales, including product lines that did not use
any information associated with the claimed
trade secrets.  Va. Code Ann. § 59.1-338(A).

29. Appeal and Error O3173

 Statutes O1080, 1111, 1405

Statutory interpretation is a question of
law which the Court of Appeals reviews de
novo, and it determines the legislative intent
from the words used in the statute, applying
the plain meaning of the words unless they
are ambiguous or would lead to an absurd
result.

30. Antitrust and Trade Regulation O431

Virginia Uniform Trade Secrets Act
(VUTSA) places the burden of proving unjust
enrichment damages caused by misappropri-
ation on the complainant.  Va. Code Ann.
§ 59.1-338(A).

31. Statutes O1139, 1225

Where a legislative body deviates from a
model, uniform act to add language, the court
effectuates this deliberate and intentional
choice.

32. Damages O184

Virginia law generally places the burden
on plaintiffs in any case to prove with reason-
able certainty the amount of their damages
and the cause from which they resulted.

33. Antitrust and Trade Regulation O437

 Negligence O379, 384

Establishing proximate cause requires a
plaintiff to prove that defendant’s unlawful
conduct produced the damages in a natural
and continuous sequence and that it was a
but-for cause without which that event would
not have occurred; this requirement also ap-
plies in the trade secret arena under the
Virginia Uniform Trade Secrets Act (VUT-
SA).  Va. Code Ann. § 59.1-338(A).

34. Damages O18, 184
A plaintiff must establish both a causal

connection between defendant’s wrongful
conduct and the damages claimed, and prove
the amount of damages with reasonable cer-
tainty using a proper method and factual
foundation for calculating such damages.

35. Trial O213, 242
No instruction should be given that in-

correctly states the applicable law or which
would be confusing or misleading to the jury.

36. Antitrust and Trade Regulation O431
Under Virginia Uniform Trade Secrets

Act, proponent must bear burden of proving
trade secret claim, including as to damages;
this burden does not shift, even when plain-
tiff has presented prima facie case.  Va.
Code Ann. §§ 59.1-336, 59.1-338(A).

37. Antitrust and Trade Regulation O431,
434

Even if burden-shifting framework in
Restatement (Third) of Unfair Competition,
which provided that after plaintiff established
sales causation, burden shifted to defendant
to isolate unjust gains from just gains, had
not been rejected under Virginia law, jury
instruction regarding damages grounded in
unjust enrichment, which instructed jury to
apply a burden-shifting approach under
which, upon software company proving that
competitor misappropriated trade secrets un-
der Virginia Uniform Trade Secrets Act
(VUTSA), company’s only further burden
was to establish competitor’s sales, with bur-
den then shifting to competitor to prove what
portion of sales were not attributable to
trade secrets, improperly relieved company
of its burden of proving proximate cause
under Restatement; nothing in Restatement
relieved company of its obligation to prove
causation in the first instance.  Restatement
(Third) of Unfair Competition § 45.

38. Antitrust and Trade Regulation O434
 New Trial O41(3)

Trial court’s instructional error, in fail-
ing to instruct jury that software company
had burden of proving proximate cause be-
tween misappropriation of trade secrets and
unjust enrichment damages under the Virgi-
nia Uniform Trade Secrets Act (VUTSA),
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was reversible error, warranting new trial, in
action by company against competitor that
hired consultant to provide competitive intel-
ligence in which jury awarded over $2 billion
in damages.

39. Pretrial Procedure O224
Competitor’s response to software com-

pany’s interrogatory seeking information re-
garding revenues broken out by version of
software, which disclaimed any records based
on version of the product sold, was appropri-
ate discovery response, and was not disavow-
al that provided basis for excluding evidence
as to competitor’s revenue derived from
products not in competition with company’s
software, as relevant to unjust enrichment
damages and causation under Virginia Uni-
form Trade Secrets Act (VUTSA); interroga-
tory asked about ‘‘versions’’ of specific prod-
uct and not products or lines of business,
reporting that company did not track reve-
nue by software versions was not tantamount
to saying it sold no other products or that it
did not track revenue by product or lines of
business, company could have sought clarifi-
cation, and there was no ambush or surprise,
as breakdowns of other product lines were
provided in discovery.  Va. Code Ann. § 59.1-
338(A); Va. Sup. Ct. R. 4:12.

40. Trial O55
A trial court has the authority to exclude

evidence when, for example, a party makes a
blunt disavowal in discovery of overcharge
damages and then shows up at trial seeking
to prove such damages.

41. Appeal and Error O3361
 Trial O43

While a trial court wields considerable
discretion in deciding evidentiary matters,
discretion does not mean that the trial court
may do whatever pleases it; the phrase
‘‘abuse of discretion’’ means instead that the
court has a range of choice, and that its
decision will not be disturbed as long as it
stays within that range and is not influenced
by any mistake of law.

42. Courts O26(3)
An ‘‘abuse of discretion’’ can occur in

three principal ways: when a relevant factor
that should have been given significant

weight is not considered; when an irrelevant
or improper factor is considered and given
significant weight; and when all proper fac-
tors, and no improper ones, are considered,
but the court, in weighing those factors, com-
mits a clear error of judgment.

See publication Words and Phrases for
other judicial constructions and defini-
tions.

43. Pretrial Procedure O312

Even if evidence that competitor derived
significant revenue from other products not
in competition with company’s software was
excluded as discovery sanction for competi-
tor’s response to interrogatory seeking infor-
mation regarding revenues broken out by
version of software that disclaimed any rec-
ords based on version of the product sold,
sanction of excluding competitor’s evidence of
hundreds of millions of dollars in damages
based on strained reading of discovery re-
sponse as disclaiming records relating to
products or other lines of business was dis-
proportional to any offense in responding to
interrogatory, and thus not warranted, in
action under Virginia Uniform Trade Secrets
Act (VUTSA).  Va. Code Ann. § 59.1-338(A);
Va. Sup. Ct. R. 4:12.

44. Pretrial Procedure O44.1

Analysis as to whether to impose sanc-
tion for discovery violation must encompass
some notion of proportionality.  Va. Sup. Ct.
R. 4:12.

45. Appeal and Error O4270

 Pretrial Procedure O312

Trial court’s error in excluding competi-
tor’s damages evidence as to products not in
competition with company’s software based
on skewed reading of interrogatory response
was not harmless error, in trial for misappro-
priation of trade secrets by software compa-
ny under Virginia Uniform Trade Secrets
Act (VUTSA), particularly given burden-
shifting instruction on damages that improp-
erly shifted burden to competitor to disprove
unjust enrichment damages and away from
company to prove proximate cause, and ulti-
mate damages award in excess of $2 billion;
exclusion of damages evidence, in tandem
with instruction’s emphasis on competitor’s
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total sales, exponentially increased likelihood
of runaway damages verdict that had no
correlation to proximate cause.  Va. Code
Ann. § 59.1-338(A).

46. Appeal and Error O3366
Generally, the Court of Appeals reviews

a trial court’s decision to admit or exclude
evidence using an abuse of discretion stan-
dard and, on appeal, will not disturb a trial
court’s decision to admit evidence absent a
finding of abuse of that discretion.

47. Evidence O844
The proponent of the evidence bears the

burden of establishing by a preponderance of
the evidence the facts necessary to support
its admissibility.

48. Evidence O1462
In general, electronic documents or rec-

ords that are merely stored in a computer
raise no computer-specific authentication is-
sues; if a computer processes data rather
than merely storing it, authentication issues
may arise.  Va. Sup. Ct. R. 2:901.

49. Evidence O1462
When a computer is used to create a

data compilation, how much information will
be required about data input and processing
to authenticate the output will depend on the
nature and completeness of the data, the
complexity of the manipulation, and the rou-
tineness of the operation.  Va. Sup. Ct. R.
2:901.

50. Evidence O1462
A computer decodes electronic records,

converts them into a format understood by
users and either prints them or displays
them on a terminal, and a person who can
verify that the business records are authentic
can present the evidence by testifying about
what he saw displayed or by presenting a
printed copy of the display.  Va. Sup. Ct. R.
2:901.

51. Evidence O1462
Competitor was entitled to opportunity

to authenticate its software using different
laptop than one it provided in discovery, so
as to support admissibility of software, in
trial for misappropriation of trade secrets by

software company under Virginia Uniform
Trade Secrets Act (VUTSA); evidence at is-
sue was software and not method by which
evidence was transmitted in discovery, com-
pany’s discovery request sought software,
and it never lodged any pretrial objection to
what it received, competitor was prepared to
authenticate its software, company’s expert
had already displayed competitor’s software
on different medium earlier in trial, there
was no specific claim of tampering or corrup-
tion, and company could still challenge soft-
ware if it had plausible basis for doing so.
Va. Code Ann. § 59.1-336; Va. Sup. Ct. R.
2:901.

52. Courts O26(3)

A court abuses its discretion when it
believes that the law requires something that
it does not.

53. Appeal and Error O4376
 Evidence O1462

Trial court’s evidentiary error, in failing
to give competitor opportunity to authenti-
cate its software on laptop different than one
it provided in discovery, was not harmless, in
trial on claim for misappropriation of trade
secrets brought by software company under
Virginia Uniform Trade Secrets Act (VUT-
SA), though company asserted that competi-
tor’s witnesses were permitted to argue that
they did not copy company’s software; error
significantly hampered competitor’s liability
defense that features it was accused of copy-
ing either predated consultant it hired to
provide competitive intelligence, worked dif-
ferently, or both, particularly given compa-
ny’s expert testimony that opined liberally
that many things competitor saw on compa-
ny’s system were copied on grand scale, and
company’s closing argument that repeatedly
attacked competitor for its lack of software
evidence.  Va. Code Ann. § 59.1-336; Va. Sup.
Ct. R. 2:901.

54. Appeal and Error O3141, 3143

In evaluating whether a trial court
abused its discretion, the Court of Appeals
does not substitute its judgment for that of
the trial court; instead, it considers whether
the record fairly supports the trial court’s
action.
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55. Evidence O864
Evidence is ‘‘relevant’’ if it has any logi-

cal tendency to prove an issue in a case, and
relevant evidence may be excluded only if the
prejudicial effect of the evidence outweighs
its probative value.  Va. Sup. Ct. R. 2:401,
2:403.

See publication Words and Phrases for
other judicial constructions and defini-
tions.

56. Antitrust and Trade Regulation O430
Evidence of who was given access to

company’s software, and in what numbers,
was relevant to whether information was pro-
tected trade secret under Virginia Uniform
Trade Secrets Act (VUTSA), and thus was
admissible in trial by company against com-
petitor that hired consultant to provide com-
petitive intelligence; adequacy of company’s
confidentiality measures was hotly disputed,
particularly given evidence that thousands of
free trial users and prospective customers
had access to review secrets and company
did not keep track of how many of a certain
type of service-provider agreement it had
issued.  Va. Code Ann. § 59.1-336; Va. Sup.
Ct. R. 2:401.

57. Antitrust and Trade Regulation O417,
419

Number of people who can see a secret
is not dispositive of whether information is
protected or generally known, so as to be a
trade secret protected from misappropriation
under the Virginia Uniform Trade Secrets
Act (VUTSA), especially where information
is zealously shielded; for example, millions of
people can enjoy a restaurant chain’s fried
chicken, but the recipe, if closely guarded,
can still be a trade secret.  Va. Code Ann.
§ 59.1-336.

58. Antitrust and Trade Regulation O413
Fact that some or all of the components

of a trade secret are well-known does not
preclude protection for a secret combination,
compilation, or integration of the individual
elements under the Virginia Uniform Trade
Secrets Act (VUTSA); hence, even if all of
the information is publicly available, a unique
combination of that information, which adds
value to the information, also may qualify as
a trade secret.  Va. Code Ann. § 59.1-336.

59. Antitrust and Trade Regulation O430
While number of people with access to

information is not, in isolation, determinative
of information’s trade secret status under the
Virginia Uniform Trade Secrets Act (VUT-
SA), such evidence is hardly irrelevant; to
the contrary, who is given access to such
information, and in what numbers, are
among most important factors in assessing
both whether information was generally
available and reasonableness of efforts to
maintain its secrecy.  Va. Code Ann. § 59.1-
336.
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OPINION BY JUDGE FRANK K.
FRIEDMAN

S 448This case raises questions about trade
secrets, corporate espionage, and the proper
measure of unjust enrichment damages for
such offenses under the Virginia Uniform
Trade Secrets Act (VUTSA). The trial below
resulted in the largest damages verdict in the
history of the Commonwealth of Virginia—an
award of over two billion dollars. A jury
found Pegasystems, Inc. (Pega) used improp-
er means to misappropriate trade secrets
from Appian Corporation (Appian). On ap-
peal, Pega asks this Court to reverse the
jury verdict and enter judgment for Pega
because it contends, as a matter of law,
S 449there was insufficient evidence that Pega
misappropriated any trade secrets. In the
alternative, Pega seeks a new trial, arguing
the trial court erred in excluding certain
evidence and in granting flawed jury instruc-
tions (particularly with respect to proximate
cause). We reject Pega’s claim that it is
entitled to judgment as a matter of law;
however, we find that the trial court commit-
ted a series of errors that require us to
reverse the judgment as to Appian’s trade
secret claims.

BACKGROUND 1

I. The Business Process Management In-
dustry

[1] This controversy involves companies
engaged in the business process management
(BPM) industry. Appian and Pega are com-
petitors and ‘‘industry leaders’’ in the BPM
field. Both companies offer platforms that
enable third party business customers to
build complex software applications using
‘‘low-code application development plat-
forms.’’ These customers purchase the BPM
platform to generate programs or applica-
tions (apps) that automate processes, such as
fulfilling orders or opening new customer
accounts. A BPM customer might use its own
employees to design a project or it might
hire outside ‘‘developers’’ to do so.

At trial, Pega portrayed itself as having
expertise in platforms catering to big, com-
plex, and sophisticated problems with many
permutations for ‘‘very large TTT companies.’’
Pega’s platform put a premium on ‘‘scalabili-
ty’’—the ability to quickly and reliably cre-
ate, customize, and modify apps used by
large numbers of users. Thus, Pega suggest-
ed its BPM product was particularly useful
for complex undertakings. Appian painted
Pega’s product as overly complex, difficult to
S 450grasp, hyper-technical, and clunky. By
contrast, Appian’s BPM product focused on
ease-of-use, speed, and simplicity.

The gist of this dispute is that Appian
contends that Pega misappropriated its trade
secrets to copy and steal Appian’s user-
friendly features to enhance Pega’s appeal
with a broader base of potential customers.
Appian further asserts that in the course of
stealing its secrets, Pega illicitly obtained
trade secrets regarding weaknesses in Appi-
an’s BPM platform and Pega used this ill-
gotten knowledge for its own advantage.

II. Pega Studies Appian’s Product

Pega acknowledges that ‘‘[l]ike most com-
panies in a competitive market, TTT Pega
stays abreast of its competitors.’’ Appellant’s
Br. at 8. The trade secret claims in this case
primarily arose from activities that Pega’s
then-head of competitive intelligence, John
Petronio, managed from 2012 to 2014. Pega’s
goal was to examine how Appian’s BPM plat-
form performed from the perspective of a
developer creating apps. In so doing, Pega
hoped to improve its own platform and to
learn of Appian’s weaknesses to better mar-
ket its own platform. Pega did not have
access to Appian’s platform because, as Appi-
an witnesses confirmed, Appian ‘‘never made
[its] software publicly available without li-
cense terms.’’ Appian’s software, including its
‘‘internal workings,’’ remained a mystery to
Pega. Internally, Pega acknowledged that
Appian was ‘‘guarded’’ with respect to its
‘‘technology.’’

1. On appeal from a judgment of a jury verdict,
‘‘[w]e consider the evidence and all reasonable
inferences fairly deducible from it in the light
most favorable to the prevailing party below.’’

MCR Fed., LLC v. JB&A, Inc., 294 Va. 446, 457,
808 S.E.2d 186 (2017) (quoting Government
Emps. Ins. Co. v. United Servs. Auto. Ass’n, 281
Va. 647, 655, 708 S.E.2d 877 (2011)).
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A. Pega Hires a Consultant, Zou, to Gain
Access to Appian’s Platform

Through a staffing agency, Petronio
sought a source to demonstrate how develop-
ers used Appian’s platform. In seeking out a
consultant, Petronio informed the recruit-
ment company that, ‘‘[a]cess to the Appian
BPM tool is a must’’ and ‘‘make sure they
aren’t ‘loyal’ to Appian because [Pega]
doesn’t want it getting back to Appian that
Pega is doing this work.’’ This search culmi-
nated in Pega hiring Youyong Zou to provide
consulting services for Pega about Appian’s
BPM platform. Zou’s consulting work for
Pega was a side-job; he S 451worked for Serco,
a company that implemented government
contracts. Zou had access to Appian’s plat-
form through his employment with Serco,
which licensed Appian’s platform.

As part of his consulting services, Zou
provided presentations to Pega in which he
demonstrated Appian’s platform, illustrating
strengths and weaknesses. Petronio de-
scribed Zou as Pega’s ‘‘spy.’’ Appian charac-
terized Zou as Pega’s ‘‘Trojan horse.’’ Pega
took measures to hide Zou’s identity by giv-
ing him an alias and blurring his username
on screenshots. Over a two-and-a-half-year
period, Zou spent approximately 200 hours
consulting for Pega and received $23,608 in
compensation.

Pega’s executives observed some of Zou’s
demonstrations, which were recorded for
training purposes. Pega recorded nearly 100
videos of Zou using Appian’s platform, in
which Zou would explain strengths and
weaknesses of various features on Appian’s
BPM system. See, e.g., Pl. Ex. 853-910 (train-
ing videos). Zou also demonstrated building
apps with Appian’s software. At trial, Appian
established Pega’s widespread use of Zou’s
tutorials. Several of the videos ‘‘cascaded’’
through Pega’s product management team.
Zou even came to Pega’s Massachusetts
headquarters for an all-day meeting with
Pega’s senior leadership. Pega’s engineers
participated in meetings with Zou, including
Kerim Akgonul, Pega’s Head of Product
Management—the group responsible for
making improvements to Pega’s platform.
Petronio encouraged Akgonul to meet with
Zou to ‘‘see something in [t]here that [Ak-

gonul] might like for our product.’’ Pl. Ex.
853 at 01:00-01:15. Appian’s expert opined
that following Zou’s demonstrations, Pega
made changes to its platform that had ‘‘strik-
ing similarities’’ to Appian’s product. More-
over, Pega used the information gathered by
Zou to improve its own platform and also to
identify and attack Appian’s weaknesses.

B. Pega Employees Access Appian’s Plat-
form Independent of Zou’s Efforts

After Zou stopped consulting for Pega,
Pega continued its attempts to access Appi-
an’s trade secrets via improper means.
S 452For example, in 2017, three years after
Zou stopped consulting for Pega, Pega em-
ployees accessed Appian’s platform using
aliases to discreetly view Appian’s free trials.

III. Appian Learns of Pega’s ‘‘Research’’
and Files this Action

In 2015, Petronio and Pega parted ways.
Appian hired Petronio the following year as a
consultant. He later became Appian’s Senior
Director of Market Intelligence and Strate-
gy. Eventually, in 2020, Petronio informed
Appian about Zou and his consulting work on
behalf of Pega. Appian responded by suing
Pega and Zou.

Appian brought claims against Pega under
the Virginia Uniform Trade Secrets Act,
Code § 59.1-336 et seq., based on Pega’s
alleged misappropriation of trade secrets
through its dealings with Zou, and under the
Virginia Computer Crimes Act, Code § 18.2-
152.1, et seq., relating to Pega’s efforts to
obtain improper access to Appian materials.

IV. What Secrets Did Pega Allegedly Re-
ceive?

The trade secrets that Appian contends
were misappropriated by Pega basically fell
into three categories: (1) functions of Appi-
an’s platform that Appian accused Pega of
copying; (2) knowledge relating to weakness-
es of Appian’s platform which Pega used to
its own advantage; and (3) access to Appian’s
confidential documentation such as its user
manual which assisted Pega in copying Appi-
an’s strengths and exploiting its weaknesses.
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A. The Copied Functions that Improved
Pega’s Platform

Appian identified five functions related to
‘‘the architecture and design underlying spe-
cific features of Appian’s platform’’ that Pega
copied to improve its platform based on Zou’s
demonstrations. Appellee’s Br. at 8. Dr. Mar-
shall, Appian’s expert witness, provided ex-
tensive testimony over the course of multiple
days. He testified that it appeared Pega
made improvements to its platform based on
trade secrets it obStained453 from Appian.
Marshall testified that Pega misappropriated
the following features of Appian’s platform,
which constituted trade secrets: (1) Smart
Services, (2) Custom Data Types, (3) Ease-
of-Editing Functionality, (4) Out-of-the-Box
Ability to Deploy Applications to Mobile, and
(5) Out-of-the-Box Integrated Social View of
Worklist and Tasks. These features can be
briefly summarized as follows:

1. smart services: this tool enables a de-
veloper to implement a function by
dragging and dropping an icon into an
app;

2. custom data types: these features allow
a developer to group related pieces of
data together;

3. an edit button: this tool lets a develop-
er toggle between testing an applica-
tion and editing it;

4. out-of-the-box mobile: this feature per-
mits apps to run on both a desktop and
mobile device without additional con-
figuration;

5. out-of-the box social: this provides a
pre-programmed user interface that
displays work lists and tasks in a social
feed permitting easy communication
among teams.

Pega countered that none of these features
were unique to Appian, that it was common-
place for businesses to study competitors’
products, and that its own software did not
utilize any of Appian’s innovations.

B. Pega Gains Access to Appian Docu-
mentation and Insights into Weak-
nesses in Appian’s Platform

Zou’s presentations suggested that Appian
struggled with ‘‘scalability’’—the ability to
handle large, complex projects. Pega’s head
of sales concluded that Appian’s ‘‘weaknesses
are glaring and big.’’ Pega’s product manager
for social features was ‘‘not impressed’’ with
Appian’s social features, while noting its mar-
keting was ‘‘impress[ive].’’ Pega also identi-
fied significant weaknesses in Appian’s mo-
bile capabilities. Upon learning about the
‘‘internal workings’’ of Appian’s platform
from Zou, Petronio announced, ‘‘we should
never lose to S 454Appian.’’ Prior to Zou’s work
for Pega, Pega’s marketing materials had
addressed various Appian weaknesses. How-
ever, Pega updated and bolstered these ma-
terials to reflect its competitor’s shortcom-
ings based on information Zou provided.

Appian asserted Pega’s knowledge of these
platform foibles constituted additional trade
secrets related to the ‘‘sensitive structural
limitations of Appian’s platform previously
unknown to Pega[.]’’ Appellee’s Br. at 14.
Most of the purported secrets were Appian
product deficiencies that Appian did not want
potential customers to consider when making
purchasing decisions.2 Appian ultimately cat-
egorized these ‘‘weakness’’ trade secrets as
problems involving:

1. Concurrent Development and Locking
of Process Model

2. Specific Reporting Tools and Chart
Types Available

3. Web Services Returned Only the Pro-
cess ID

4. Specifics on Unified Management
Tools Available

5. Star Schema/Reporting on External
Data

6. Configuration and Customization of
Checkpointing

7. Topology Specifics, Including Informa-
tion from Experimentation

2. At the same time, similar information was
available through reviews, internet videos, and
basic customer observation and comparison. Re-
latedly, when asked whether Appian’s business
partner, Serco, was required to have prospective

customers sign non-disclosure agreements after
receiving demonstrations, Appian’s witness Dr.
Cole stated, ‘‘I don’t believe they do, but they do
have restrictions,’’ including ‘‘careful[ ] super-
vis[ion].’’
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This is verbatim how Appian described the
weaknesses to the jury in closing argument.

Finally, Appian asserted that, through
Zou, Pega obtained Appian’s documentation
which included private information that en-
abled Pega to further exploit its knowledge
of Appian’s platform. For example, Zou gave
Pega confidential portions of Appian materi-
als, including a document entitled ‘‘High
Availability and Disaster Recovery Configu-
rations.’’ This document contained descrip-
tions of Appian’s software. Zou also provided
S 455Pega documentation related to Appian’s
mobile and social capabilities. Zou further
accessed Appian’s user manual through Appi-
an Forum and provided this information to
Pega. With respect to Appian’s ‘‘weakness-
es,’’ Pega used the information it gained from
Appian’s documents to create marketing ma-
terials that attacked Appian.

V. How Secret was the Information Pega
Obtained?

Appian contended that the information
Pega received was ‘‘confidential’’ and closely
guarded. Appian’s evidence demonstrated
that many features of its BPM platform were
protected from widespread public consump-
tion. For example, Appian stored its software
and related documentation on Appian Forum,
a password protected website accessible by
authorized users including Appian employees
and business partners. To access Appian Fo-
rum, a prospective user had to comply with
Appian’s terms of use, which incorporated
individual license agreements that contained
some confidentiality provisions. As one wit-
ness explained, Appian ‘‘never made [its]
software publicly available without license
terms.’’

Appian asserted that any third-party com-
panies or partners accessing its software and
documentation ‘‘had licensing agreements in
place’’ and ‘‘any individuals that were access-
ing TTT Appian Forum’’ had to agree to the

‘‘terms of use.’’ Appian’s ‘‘terms of use’’ on its
Forum stated, in part, as follows:

Use of Software
You may access and download certain soft-
ware TTTT Any Software You download or
access through the Site is the copyrighted
work of Appian TTTT Use of the Software
is subject to the terms of the TTT software
license agreement between You and Appi-
an which governs Your use of the Software
and which triggered Your receipt of a us-
ername and password to access the Site.
To the extent you do not have a TTT license
agreement with Appian for the Software,
you are prohibited from downloading, ac-
cessing or using the Software without Ap-
pian’s express prior written consent.

S 456At the same time, Appian was involved
in sales—and it encouraged its sales repre-
sentatives to share information about its plat-
form. It urged these representatives or ‘‘re-
sellers’’—who worked on commission—to
demonstrate the platform to potential buyers
without significant restrictions.3 Appian did
not limit ‘‘the number of people who could be
shown the documentation’’ or view demon-
strations provided by its resellers.

Appian also granted latitude in its agree-
ments with its business partners, authorizing
them to ‘‘market, promote and demonstrate
the Appian software to prospective custom-
ers.’’ Business Partner Agreement at §§ 1.1,
2.2.1; see also Value-Added Service Provider
Agreement. Serco was just one of many of
Appian’s business partners. The Business
Partner Agreement provides the business
partner ‘‘with a nonexclusive, nontransfera-
ble license to use, copy and display Appian’s
published marketing materials associated
with the Appian Software, and to incorporate
the Marketing Materials into Business Part-
ner’s promotional and marketing literature
TTTT’’ In addition to granting business part-
ners the ability to demonstrate Appian’s soft-
ware for prospective customers, with certain

3. Appian delegated discretion to these resellers
to demonstrate features of its platform and to
display documentation to prospective customers.
It permitted resellers to decide what was reason-
able to disclose, while actively encouraging re-
sellers to promote the benefits of the product.
Appian diminishes the breadth of this discretion
by retaining the right to enforce disclosure re-

strictions. Appian confirmed it had no way of
tracking usage of its software by its business
partners: ‘‘We had no automated mechanism for
introspecting and auditing installations TTT by
companies like Serco.’’ Appian further acknowl-
edged it gave discretion to its partners to decide
who could have access to Appian’s software.
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limitations, the agreement provides that a
business partner can ‘‘[e]nhance, modify
and/or combine the Appian software with
other software or code to develop prototypes
to be demonstrated to prospective custom-
ers.’’ The business partner agreement con-
tained a confidentiality provision, but it did
not mention any trade secrets. See Business
Partner Agreement at § 6.1 (listing software
as confidential).

S 457Potential customers, who received de-
mos from Appian partners like Serco, could
share descriptions, screenshots, and videos of
the demos. Further, potential customers, who
received demos from Appian’s business part-
ners, were not required to sign non-disclo-
sure agreements. Similarly, Appian offered
free trials to prospective buyers. These pro-
spective buyers were not required to sign
restrictive non-disclosure agreements either
(but were subject to ‘‘click-through’’ terms of
service). Nonetheless, Appian asserted that it
could impose careful supervision over pro-
spective customers and business partners.

VI. Serco’s Restrictions on Zou

Notably, Zou was not an Appian employee;
he was employed by Serco, a government
contractor. Zou had access to Appian’s plat-
form and user manuals through his work at
Serco, which was a business partner of Appi-
an’s. Zou did not have access to Appian’s
source code. In 2012, Zou, as a condition of
employment with Serco, signed an ‘‘Employ-
ee Proprietary and Confidential Information
Agreement.’’ As part of his contract with
Serco, Zou was precluded from sharing confi-
dential information that he learned through
his work. Appian claimed ‘‘all [its] develop-

ers’’ were governed by ‘‘[s]imilar agree-
ments’’ as Zou’s.4 Appellee’s Br. at 6.

S 458VII. Disputed Rulings at Trial

A. The Trial Court Grants Appian’s Mo-
tion in Limine Excluding Evidence of
the Number of People with Access to
its Software as ‘‘Irrelevant’’

Appian filed a motion in limine to exclude
evidence of the number of people with access
to its software. Appian argued, and the trial
court ruled, that the number of people with
access to Appian’s trade secrets was ‘‘not
relevant at all’’ to the question of whether
the software was sufficiently protected to be
a trade secret. The court gave the jury a
specific instruction that provided, ‘‘[t]he num-
bers of users of the Appian Platform and
Appian Forum licenses are not relevant to
any issue in this case, and any evidence as to
those numbers should be disregarded.’’ In
explaining its decision, the trial court stated,
‘‘Pegasystems cannot offer mere numbers as
a way of showing that the trade secret—that
these are not Appian’s trade secrets TTTT

Pegasystems can certainly put on evidence
concerning the security that Appian attached
to its licensees and require of its licensees
TTT but it cannot just offer sheer numbers as
a way to show that Appian was not maintain-
ing the secrecy of its alleged trade secrets.’’

After the trial court granted Appian’s mo-
tion in limine prohibiting evidence of the
number of people with access to its platform,
Pega proffered the following evidence, which
it argued was relevant to whether Appian
took reasonable measures to protect its trade
secrets and whether the trade secrets were
generally known:

4. The question of whether Zou’s agreement to
protect Serco’s confidential information extends
to Appian is a point debated by the parties. Zou’s
confidentiality agreement with Serco included
the following provisions related to confidentiali-
ty:

1 ‘‘ ‘Confidential Information’ means any and
all information disclosed or made available
to the Employee or known by the Employee
as a direct or indirect consequence of or
through his or her employment by Serco
and not generally known in the industry in
which Serco is or may become engaged
during the course of Employee’s employ-
ment, and which is non-public information

of commercial value to Serco, and/or any
information related to Serco’s business, em-
ployees, customers, products, processes TTT

and trade secrets.’’
1 ‘‘Employee agrees not to use or disclose to

anyone or any entity, other than as neces-
sary and appropriate in further of Serco’s
business activities, any Confidential Infor-
mation, either during or after employment
by Serco.’’

1 ‘‘Employee agrees that all Confidential In-
formation used or generated by him or her
in connection with employment for Serco is
the sole property of Serco.’’
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1 From 2012 through 2016, over 12,500
individuals were granted access to Ap-
pian Forum.

1 Appian did not track the number of
‘‘value added service providers’’ it had.5

1 S 459Over 44,000 people had access to
Appian Forum between 2012 and 2021.

1 Appian entertained 12,000 free-trial re-
cipients between 2017 and 2021.

B. The Trial Court Prevented Pega From
Demonstrating its Software to the
Jury to Show that it Had Not Stolen
Disputed Features of Appian’s Plat-
form

Before trial, Pega timely disclosed, in an
exhibit list, that it intended to introduce ver-
sions of its software as evidence, including
versions 6.3 and 7.1. Per the exhibit list,
Pega stated that it would present its soft-
ware evidence on a ‘‘Pega Laptop’’ that it
described as a ‘‘physical object.’’ During dis-
covery, Pega provided Appian with a laptop
containing its software for Appian to review.
Notably, despite numerous objections to the
exhibit list generally, Appian did not object
to Pega’s exhibit list entries providing that it
intended to present its software evidence to
the jury. In fact, during the trial, Appian
itself presented evidence of Pega’s BPM plat-
form software on a different computer than
that used in discovery.

At trial, Pega sought to present its soft-
ware to illustrate that many of the features
Appian claimed Pega had ‘‘stolen’’ pre-exist-
ed Pega’s contact with Zou or were devel-
oped wholly independently of his demon-
strations. However, when Pega sought to
introduce this software evidence at trial, on
a computer that was not the same laptop
on which it had transmitted a copy of the
software during discovery, Appian objected
because the evidence was on a different
computer than used in discovery. Pega ex-
plained that the original laptop, which

transported the software for discovery pur-
poses, S 460was simply a medium for transfer-
ring its evidence to Appian. The original,
transport laptop was now inoperable and
could not run the software at trial; thus,
Pega argued it should be allowed to present
its software evidence via another medium
such as a different laptop so long as it
could authenticate the software. Appian had
already introduced the software on a differ-
ent laptop during its case in chief. Yet Ap-
pian argued that Pega’s evidence was inad-
missible unless Pega used the exact same
laptop on which it transmitted a copy of the
software to Appian during discovery. The
trial court agreed.

The trial court suggested that using a dif-
ferent computer might raise doubts about the
software’s authenticity, calling for ‘‘a trial
within a trial to authenticate.’’ Pega was pre-
pared to authenticate the software through
Stephen Bixby—the person who led develop-
ment of the software at Pega. Bixby would
have testified that the software introduced at
trial was ‘‘the exact same thing’’ Pega pro-
duced to Appian during discovery. The trial
court, however, refused to permit Pega to
attempt to authenticate the software:

The fact that this upcoming witness may
be able to authenticate what’s on there,
we’re not doing that. We’re not having a
trial within a trial to authenticate that.
That’s something that should have been
dealt with pre-trial during discovery.

I’m not going to—this is essentially what
you’re asking me to do is to conduct a
discovery proceeding here to determine
whether the information on the software is
the same as other software, and I’m simply
not going to do that. That should have
been done during discovery pre-trial.

The court permitted Pega witnesses to tes-
tify that various features were not copied
from Appian. However, the jury was not
allowed to view Pega’s software evidence.

5. The Value Added Service Provider Agreement
enabled companies (or service providers) to
‘‘provide value-added intellectual property on top
of the Appian platform.’’ The agreement allowed
service providers to ‘‘market, promote and dem-
onstrate’’ Appian’s software to ‘‘prospective End
Users[.]’’ See Value Added Service Agreement at

§ 2.2.1. The agreement also allowed service pro-
viders to ‘‘enhance, modify and/or combine the
Appian software with other software TTT to devel-
op prototypes to be demonstrated to prospective
End Users TTTT’’ Service providers ‘‘retain[ed]
exclusive ownership and control of the resulting
enhancement TTTT’’
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C. The Damages Instruction Relating to
Proximate Cause

One of the central disputes at the instruc-
tions phase of the trial concerned the appro-
priate proximate cause instruction in S 461the
unjust enrichment context under VUTSA.
Over Pega’s objection, the trial court granted
Instruction 14:

If you find that plaintiff Appian has proved
by greater weight of the evidence its claim
for misappropriation of trade secrets
against defendant Pegasystems, you must
find your verdict for Appian and decide the
issue of damages as to Pegasystems. You
may award the amount of unjust enrich-
ment caused by misappropriation.
For unjust enrichment, Appian is entitled
to recover Pegasystems’ net profits. Appi-
an has the burden of establishing by great-
er weight of the evidence Pegasystems’
sales; Pegasystems has the burden of es-
tablishing by greater weight of the evi-
dence any portion of the sales not attribut-
able to the trade secret or trade secrets
and any expenses to be deducted in deter-
mining net profits.

Thus, the court instructed the jury that
Appian could prove its damages simply by
establishing ‘‘Pegasystems’ sales’’ during the
relevant time frame. Upon Appian proving
Pega’s total sales, the burden would shift to
Pega to prove damages (sales) were unrelat-
ed to its wrongdoing. Accordingly, Appian
produced evidence that Pega’s sales for the
relevant time period were in the billions of
dollars. Consistent with Instruction 14, Appi-
an stated in closing argument that ‘‘the bur-
den is on [Pega]. If they want to show you
some of those sales were innocent, right,
because it’s about some other feature than
ours, they have to show that[,]’’ and further,
‘‘remember the shifting burdens, it’s their
burden to show you any sales they made
were innocent.’’

D. The Trial Court Excluded Critical
Damages Evidence Based on an Inter-
rogatory Answer

Instruction 14 allowed Appian to rely on
Pega’s total sales to establish its damages
and shifted the burden to Pega to prove
which sales were not tainted. Pega was then
prohibited from introducing significant evi-

dence regarding its ‘‘total sales’’ based on a
discovery response. Appian propounded the
following interrogatory to Pega in discovery
seeking informaStion462 relating to revenues
tied to versions of Pega’s BPM software:

Interrogatory No. 18: Identify all revenues
received by Pegasystems for each fiscal
year from 2012 through 2021 relating to
Pega 6.3, Pega 7.0 and any subsequent
version broken out by year and version of
the software; and identify the costs and
expenses Pegasystems incurred in order to
realize those revenues.

Pega responded:
Answer: Pegasystems does not record or
report revenue, or any associated costs and
expenses incurred by Pegasystems, based
on the ‘‘version’’ of the product sold (e.g.,
Pega 6.3, Pega 7.0). There is no mechanism
or process by which Pegasystems is able to
determine these revenue, cost and expense
amounts. As a result, Pegasystems’ finan-
cial results (including total revenue and all
associated costs and expenses) for each
applicable fiscal year as reported to the
SEC in Pegasystems’ annual Form 10-K
filings and quarterly Form 10-Q filings are
attached as Schedule 3.

(Objections omitted; emphases added). The
trial court viewed this response as a declara-
tion that Pega ‘‘can’t breakdown [its] revenue
based on lines of business.’’ Thus, it ruled
that Pega could not present evidence that
much of its revenue came from products with
which Appian did not even compete.

Pega asserted that the fact that it did not
track revenue by version of its BPM soft-
ware did not mean that Pega did not track
revenue by other products or lines of busi-
ness. In fact, Pega submitted an expert re-
port in discovery breaking down its revenues
from other business sources. However, the
trial court ruled that Pega had ‘‘essentially
given up’’ any such defense to damages with
its response to Interrogatory 18.

As a result, the trial court excluded this
‘‘other lines of business’’ damages evidence
and Pega made a proffer of what its evidence
would have been. According to the proffer,
Pega’s Chief Executive Officer Allen Trefler
would have testified that Pega sold products
that did not compete with Appian; specifically
‘‘more than 50 percent of Pega’s revenue is
derived from S 463customers for these other
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products’’ that do not compete with Appian.
Trefler also would have testified that Pega
offers features unrelated to Appian’s trade
secrets. Pega’s Chief Technology Officer Don
Schuerman would have testified that Pega
had customers who ‘‘bought things that Appi-
an didn’t sell.’’ Schuerman was barred from
testifying about 25 products unique to Pega
that increased its sales and that were distinct
from its BPM platform. Further, Simon
Platt, who created an expert damages report
for Pega, would have testified that Appian’s
damages should be significantly reduced to
account for sales driven by Pega’s unique
products that ‘‘were not available from Appi-
an.’’ Platt would have provided that the asso-
ciated revenue from these sales was attribut-
able to Pega’s own innovation rather than as
a result of misappropriating Appian’s trade
secrets. Finally, in challenging the testimony
of Appian’s damages expert, James Malack-
owski, Pega was prevented from demonstrat-
ing that the expert’s damages figure included
Pega sales unrelated to Pega’s BPM plat-
form.

VIII. The Verdict

The jury returned a verdict in Appian’s
favor, finding that Pega and Zou misappro-
priated Appian’s trade secrets, in violation of
VUTSA, and awarding damages against Pega
in the amount of $2,036,860,045. The jury
also rendered judgment against Zou in the
amount of $5,000.6 The trial court entered a
written order of judgment in Appian’s favor
against Pega, awarding the damages verdict,
plus attorney fees, costs, and interest. The
trial court denied Pega’s motions to strike
the evidence and to set aside the verdict. The
court also denied Pega’s request for a new
trial or remittitur. This appeal followed.

S 464ANALYSIS

I. The Trial Court Did Not Err in Denying
Pega’s Motions to Strike and to Set
Aside the Verdict

A. Standard of Review

[2, 3] ‘‘When ruling on a motion to strike
a plaintiff’s evidence, a trial court ‘is required

to accept as true all evidence favorable to a
plaintiff and any reasonable inferences that
may be drawn from such evidence.’ ’’ TB
Venture, LLC v. Arlington Cnty., 280 Va.
558, 562, 701 S.E.2d 791 (2010) (quoting
James v. City of Falls Church, 280 Va. 31,
38, 694 S.E.2d 568 (2010)). ‘‘The trial court is
not to judge the weight and credibility of the
evidence, and may not reject any inference
from the evidence favorable to the plaintiff
unless it would defy logic and common
sense.’’ Id. at 562-63, 701 S.E.2d 791 (quoting
Austin v. Shoney’s, Inc., 254 Va. 134, 138,
486 S.E.2d 285 (1997)). ‘‘That same standard
is applicable to [appellate] review of the deci-
sion of the trial court granting the motion to
strike.’’ Baysden v. Roche, 264 Va. 23, 26, 563
S.E.2d 725 (2002).

Pega asks this Court to enter judgment on
its behalf as a matter of law on the ground
that Appian failed to prove the existence of
its trade secrets. Specifically, Pega argues (1)
‘‘[n]one of Appian’s purported secrets were
trade secrets as a matter of law because
Appian exposed them without requiring con-
fidentiality,’’ Appellant’s Br. at 19, and (2)
‘‘Appian did not identify key trade secrets
with the requisite particularity.’’ Id. at 26.

[4, 5] The purpose of VUTSA is ‘‘to pro-
tect the owner of a trade secret from anoth-
er’s misuse of that secret.’’ Collelo v. Geo-
graphic Servs., 283 Va. 56, 68, 727 S.E.2d 55
(2012) (quoting MicroStrategy Inc. v. Li, 268
Va. 249, 263, 601 S.E.2d 580 (2004)). ‘‘To
state a trade secret claim, a plaintiff must
allege sufficient facts to establish (1) the
existence of a trade secret, and (2) its misap-
propriation by the defendant.’’ Preferred Sys.
Sols., Inc. v. GP Consulting, LLC, 284 Va.
382, 405, 732 S.E.2d 676 (2012). Our Supreme
Court has stated that ‘‘whether a S 465trade
secret exists,’’ and ‘‘whether a trade secret
has been misappropriated’’ are generally fact
questions for the factfinder. See MicroStrate-
gy Inc., 268 Va. at 264-65, 601 S.E.2d 580; see
also Decision Insights, Inc. v. Sentia Grp.,

6. The jury also found in Appian’s favor on its
computer fraud claim, in violation of the VCCA,
and awarded damages in the amount of $1. Pega
has not appealed the VCCA verdict. The court

entered a suspension of judgment pending the
appeal. Similarly, Zou has not appealed the judg-
ment against him and is not a party to this
appeal.
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Inc., 311 F. App’x 586, 592 (4th Cir. 2009)
(‘‘Whether or not a trade secret exists is a
‘fact-intensive question to be resolved at tri-
al.’ ’’ (quoting Hoechst Diafoil Co. v. Nan Ya
Plastics Corp., 174 F.3d 411, 419 (4th Cir.
1999))).

B. Identifying Trade Secrets and Misap-
propriation

Under Virginia law, a ‘‘trade secret’’ is
‘‘information, including but not limited to, a
formula, pattern, compilation, program, de-
vice, method, technique, or process,’’ that
‘‘[d]erives independent economic value, actual
or potential, from not being generally known
to, and not being readily ascertainable by
proper means by, other persons who can
obtain economic value from its disclosure or
use’’ and ‘‘[i]s the subject of efforts that are
reasonable under the circumstances to main-
tain its secrecy.’’ Code § 59.1-336; see also
Dionne v. Southeast Foam Converting &
Packaging, Inc., 240 Va. 297, 302, 397 S.E.2d
110 (1990).

Under VUTSA, ‘‘[m]isappropriation’’ re-
quires:

1. Acquisition of a trade secret of another
by a person who knows or has reason
to know that the trade secret was ac-
quired by improper means; or

2. Disclosure or use of a trade secret of
another without express or implied
consent by a person who

a. Used improper means to acquire
knowledge of the trade secret; or

b. At the time of disclosure or use,
knew or had reason to know that his
knowledge of the trade secret was

(1) Derived from or through a person
who had utilized improper means to
acquire it;

(2) Acquired under circumstances giv-
ing rise to a duty to maintain its se-
crecy or limit its use;

S 466(3) Derived from or through a per-
son who owed a duty to the person
seeking relief to maintain its secrecy
or limit its use; or

(4) Acquired by accident or mistake.

Code § 59.1-336. ‘‘Improper means’’ includes
theft, bribery, misrepresentation, use of a
computer network without authority, breach
of a duty or inducement of a breach of a duty
to maintain secrecy, or espionage through
electronic or other means. Id.; see Kent Sin-
clair, 1 Virginia Remedies § 29-1 (2023) (not-
ing ‘‘the Act’s definition of improper means is
broad to the point of being sweeping’’).

[6–9] ‘‘The crucial characteristic of a
trade secret is secrecy rather than novelty.’’
Dionne, 240 Va. at 302, 397 S.E.2d 110. For
example, a list of contacts may have little
novelty but still may be a trade secret. See,
e.g., MicroStrategy, Inc. v. Bus. Objects, S.A.,
331 F. Supp. 2d 396, 416 (E.D. Va. 2004)
(finding ‘‘under the right set of [factual] cir-
cumstances’’ customer lists, pricing informa-
tion, marketing and sales techniques, and
information about products can be considered
trade secrets), aff’d, 429 F.3d 1344 (Fed. Cir.
2005). Further, secrecy need not be absolute:
‘‘the owner of a trade secret may, without
losing protection, disclose it to a licensee, an
employee, or a stranger, if the disclosure is
made in confidence, express or implied.’’
Dionne, 240 Va. at 302, 397 S.E.2d 110; see
also Trandes Corp. v. Guy F. Atkinson Co.,
996 F.2d 655, 664 (4th Cir. 1993) (‘‘Absolute
secrecy is not essential. It is enough that
[plaintiff] made it difficult for others to ac-
quire copies of the TTT software through
proper means’’ (internal citations and quota-
tions omitted))). ‘‘Depending on the facts of a
particular case, software components, as
parts of a computer ‘program,’ may be trade
secrets covered by the Act.’’ MicroStrategy
Inc., 268 Va. at 263, 601 S.E.2d 580.

[10] Pega asserts the jury verdict should
be reversed because, as a matter of law,
there was insufficient evidence to find that
Pega misappropriated information that quali-
fied as trade secrets. It claims that the infor-
mation Zou accessed was not secret, but
generic knowledge that was unprotected as it
S 467floated amidst thousands of users and var-
ious internet discussions and displays.7 Pega

7. A trade secret can exist initially, but lose its
status when the process or design becomes gen-
erally known or independently derived by others

over time. See Synopsys, Inc. v. Risk Based Sec.,
Inc., 70 F.4th 759, 772 (4th Cir. 2023) (‘‘The
trade secret’s economic value depreciates or is
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argues that Appian’s alleged trade secrets
lost legal protection because they were ‘‘gen-
erally known,’’ ‘‘readily ascertainable,’’ and
no reasonable efforts were taken to maintain
their secrecy. As a result, Pega asks this
Court to enter judgment on its behalf. Simi-
larly, Pega claims the trial court erred in
denying Pega’s motion to strike and motion
to set aside the verdict on the grounds that
Appian failed to ‘‘identif[y] its alleged trade
secrets with sufficient particularity.’’ We ad-
dress each argument in turn.

C. Appian did not Fail, as a Matter of
Law, to Show the Misappropriated In-
formation Qualified as Trade Secrets

[11, 12] Not every piece of information a
business might wish to keep from its compet-
itors is a trade secret. If a party seeks to
avail itself of trade secret protections, it must
make reasonable efforts under the circum-
stances to keep its information secret. Code
§ 59.1-336. If a company chooses to release
or publicize the information, it cannot later
wield a trade secret club against competitors
who gain access to the information. See Mi-
croStrategy Inc., 268 Va. at 262, 601 S.E.2d
580 (‘‘[T]he owner of a trade secret is not
entitled to prevent others from using public
information to replicate his product, nor may
the owner prevent others from making simi-
lar products which are not derived from the
trade secret.’’ (quoting Am. Can Co. v. Man-
sukhani, 742 F.2d 314, 329 (7th Cir. 1984))).

[13] There is an inherent tension be-
tween a company’s goal of keeping its prod-
uct’s secret features hidden, while also pro-
moting the product’s innovative attributes to
boost sales. To help businesses navigate this
uncertain landscape, the law S 468imposes cer-
tain requirements of proof on a party assert-
ing a trade secret claim: (1) each trade secret
must derive independent economic value
from not being ‘‘generally known’’ nor ‘‘readi-
ly ascertainable by proper means’’; and (2)

the plaintiff must make reasonable efforts to
maintain the secrecy of the information at
issue. Code § 59.1-336. Thus, generally ‘‘[i]f
an individual discloses his trade secret to
others who are under no obligations to pro-
tect the confidentiality of the information TTT

his property right is extinguished.’’ Ruckel-
shaus v. Monsanto Co., 467 U.S. 986, 1002,
104 S.Ct. 2862, 2872, 81 L.Ed.2d 815 (1984).

1. Pega’s Claims that the Trade Secrets
were ‘‘Generally Known’’ or Left

Unprotected

[14] Pega asserts that Appian lost trade
secret protection because it ‘‘exposed’’ its
secrets ‘‘without requiring confidentiality.’’
Appellant’s Br. at 19. For example, Pega
claims that Appian delegated to independent
resellers complete discretion to disclose its
software. Pega also points to Appian’s agree-
ments with its resellers as proof that strict
confidentiality measures were not in place
and that trade secret protection, accordingly,
was not preserved. See Business Partner
Agreement; Value-Added Service Provider
Agreement.

Relatedly, Pega argues that Appian shared
its secrets with countless independent devel-
opers and end users without taking reason-
able measures to guard its secrets. Pega
claims that ‘‘[j]udgment is required for the
separate reason that Appian exposed its al-
leged secrets to thousands of independent
app developers TTT without imposing the re-
quired confidentiality obligation.’’ Appellant’s
Br. at 23. For example, Pega asserts:
‘‘[t]here were over 6000 people with access to
the alleged trade secrets through Appian Fo-
rum alone when Zou provided his demonstra-
tions TTTT’’8

S 469[15] The problem with Pega’s analysis
is that, as our Supreme Court stated in Mi-
croStrategy Inc., ‘‘whether a trade secret
exists’’ and ‘‘whether certain information

eliminated altogether upon its loss of secrecy[.]’’
(quoting Oakwood Labs. LLC v. Thanoo, 999 F.3d
892, 913 (3d Cir. 2021))).

8. Pega acknowledges that Appian used ‘‘terms of
use,’’ which were imposed on developers. Pega
argues that Appian’s ‘‘terms of use’’ are insuffi-
cient to protect its trade secrets because many of
the ‘‘terms of use’’ provisions contained no confi-

dentiality restrictions. Pega acknowledges that
the agreement between Zou and his employer,
Serco, did in fact contain ‘‘some confidentiality
provisions.’’ Appellant’s Br. at 25. But it also
points out that the language does not mention
Appian, nor identify what information constitutes
Appian’s trade secrets.
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constitutes a trade secret’’ are generally
questions of fact. 268 Va. at 264-65, 601
S.E.2d 580. Under VUTSA, a trade secret is
information that: (1) derives economic value
from being neither generally known nor
readily ascertainable, and (2) is the subject
of reasonable efforts to maintain its secrecy.
Code § 59.1-336. And secrecy need not be
absolute. See Dionne, 240 Va. at 302, 397
S.E.2d 110. Certainly, here, a jury question
was presented where the reasonableness of
Appian’s efforts was hotly contested—and
Appian provided considerable evidence that
it took careful steps to safeguard its secrets
and that the information was neither ‘‘gener-
ally known’’ nor readily ascertainable.

2. The Record Contains Ample Evidence that
the Contested Information was not Gen-
erally Known nor Readily Ascertain-
able—and that Appian Took Reasonable
Steps to Protect its Trade Secrets

Appian’s evidence included extensive ex-
pert testimony regarding Appian’s measures
to protect its trade secrets, including through
employing ‘‘terms of use and license agree-
ments,’’ restricting ‘‘access to documenta-
tion,’’ and using ‘‘firewalls.’’ Appian’s expert,
Dr. Cole, also described Appian’s use of
‘‘multifactor authentication,’’ ‘‘encryption TTT

[,] user authentication, [and] password
change requirements.’’ Ultimately, Dr. Cole
opined that the steps Appian took to protect
its trade secrets were reasonable under the
circumstances and entirely consistent with
industry standards. Courts consistently have
recognized such measures as reasonable un-
der comparable circumstances. See Sinclair, 1
Virginia Remedies, supra, § 29-1 (listing rea-
sonable efforts to protect trade secrets).

S 470Moreover, while Pega suggested that
resellers could freely disclose the targeted
information to prospective buyers, the
lengthy record is devoid of any evidence of
such wholesale disclosures taking place. As
Appian observes, evidence from Pega’s own
witnesses spoke volumes as to the difficulty
Pega had getting its hands on Appian’s prod-
uct. One Pega executive, Ben Baril, told a
colleague: ‘‘Appian is very guarded about
their technology so some of this information
is impossible to come by without access to a

system.’’ Given Pega’s access problem, when
Petronio utilized a search firm to identify a
developer to share the desired information,
he advised the recruiter that ‘‘access to the
Appian BPM tool is a must’’ and ‘‘make sure
they aren’t loyal to Appian TTTT’’ Ultimately,
the evidence, when viewed in best light to
Appian, reveals that Pega used a ‘‘spy’’ to
obtain access to Appian’s software and confi-
dential ‘‘documentation.’’

The trial court here correctly determined
that Appian provided sufficient evidence to
survive Pega’s motions to strike and to set
aside the verdict. Whether Appian estab-
lished that its information constituted a trade
secret was a question of fact for the jury.
The voluminous record here demonstrates
numerous, earnest ways in which Appian
sought to protect its information; similarly,
when viewed in best light to Appian, the
record shows that the trade secrets were not
generally known nor readily ascertainable.
Accordingly, we cannot say, as a matter of
law, that Appian failed to prove the existence
of any trade secrets.

D. Pega’s ‘‘Particularity’’ Argument

Pega next asserts that Appian failed to
identify its secrets with sufficient particulari-
ty ‘‘to allow the finder of fact to distinguish
that which is legitimately a trade secret from
other information that is simply confidential
but not a trade secret, or is publicly available
information.’’ MicroStrategy Inc., 331 F.
Supp. 2d at 418.

[16] Pega suggests that a heightened
‘‘particularity’’ requirement should be read
into Code § 59.1-336. But, as the S 471Utah
Supreme Court has opined: ‘‘[I]f a ‘particu-
larity’ requirement beyond what is present in
the statute is to be required in trade secret
cases, it is for the legislature to implement.’’
USA Power, LLC v. PacifiCorp, 372 P.3d
629, 649 n.44 (Utah 2016). Otherwise, a plain-
tiff need only ‘‘defin[e] its purported trade
secret in a manner that would allow the
factfinder to determine if it met the statutory
requirements.’’ Id. at 649-50. Virginia’s Gen-
eral Assembly has implemented no ‘‘particu-
larity’’ requirement here.
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Nonetheless, this debate is somewhat se-
mantic—because Appian is still required to
plead and present its case under Virginia law
with enough clarity that Pega is adequately
informed of what it is defending. See Ted
Lansing Supply Co. v. Royal Aluminum &
Constr. Corp., 221 Va. 1139, 1141, 277 S.E.2d
228 (1981). In Dionne, our Supreme Court
noted that ‘‘the proponent must bear the
burden of proving a trade-secret claim.’’ 240
Va. at 303 n.2, 397 S.E.2d 110; see also
Preferred Sys. Sols., 284 Va. at 407, 732
S.E.2d 676 (stating plaintiff’s trade secret
claim must provide sufficient facts informing
defendant of the nature and character of the
claim asserted); Restatement (Third) of Un-
fair Competition § 39 cmt. d (explaining ‘‘[a]
person claiming rights in a trade secret bears
the burden of defining the information for
which protection is sought with sufficient def-
initeness to permit a court to apply the crite-
ria for protection TTT and to determine the
fact of an appropriation’’).

The need for such clarity is paramount in
the trade secret arena because the scope of a
trade secret may be quite broad, while at the
same time there is no requirement that the
holder must file with an administrative body
either a written description or an example of
the material to be protected, in contrast to
patent and copyright law, respectively. See
35 U.S.C. §§ 111-112; 17 U.S.C. § 411. Only
the plaintiff knows what it considers to be
secret—and the defendant cannot harness a
defense without gaining a meaningful de-
scription of the violation. See Inteliclear,
LLC v. ETC Glob. Holdings, Inc., 978 F.3d
653, 658 (9th Cir. 2020) (to ‘‘prove ownership
of a trade secret, plaintiffs ‘must identify the
trade secrets and carry the S 472burden of
showing they exist’ ’’ (quoting MAI Sys.
Corp. v. Peak Comput., Inc., 991 F.2d 511,
522 (9th Cir. 1993))). Similarly, the factfinder
needs to know the alleged secrets’ precise
contours so it can determine whether the
information was generally known and reason-
ably protected, as well as to assess its worth.
See Trandes Corp., 996 F.2d at 661 (a plain-
tiff must ‘‘describe the subject matter of its
alleged trade secrets in sufficient detail to
establish each element of a trade secret’’).

While we decline to impose any ‘‘height-
ened’’ particularity standard that is not found
in VUTSA, we do adhere to the admonition
that Appian was required to identify its
claims in a manner that informed the defen-
dant of the character of the claims asserted.
See Preferred Sys. Sols., 284 Va. at 407, 732
S.E.2d 676; MicroStrategy, Inc., 331 F. Supp.
2d at 418. We believe, on this record, Appi-
an’s evidence sufficiently identified its secrets
to survive Pega’s motions to strike and to set
aside the verdict.
1. The ‘‘Architecture and Design’’ Trade Se-

crets Were Sufficiently Delineated to
Survive a Motion to Strike and to Set
Aside the Verdict on this Record

Appian alleged that Pega misappropriated
five ‘‘architecture and design’’ trade secrets:
i.e., information Pega lifted from Appian’s
platform to bolster its own product. These
design secrets were Appian innovations deal-
ing with Smart Services, Custom Data
Types, Ease-of-Editing Functionality, Out-of-
the-Box Ability to Deploy Applications to
Mobile, and Out-of-the-Box Integrated Social
View of Worklist and Tasks. We will address
each feature in turn—and in each case Appi-
an’s expert, Dr. Marshall, provided testimony
establishing the contours of the secret.

(a) Smart Services

[17] Appian’s Smart Services feature en-
abled software developers to build applica-
tions more easily by making available a pre-
coded tool ‘‘shape’’ to perform a given task.
Dr. Marshall testified that Pega ‘‘did not
have Smart Services’’ in S 473Versions 6.2 and
6.3 of its software. He further testified that
although ‘‘[t]here was information that these
services existed,’’ information about ‘‘how
they worked, how [they] were used was not
publicly available. That was privileged infor-
mation.’’ According to Dr. Marshall, Pega
focused on this feature in its sessions with
Zou, ‘‘asking a number of questions about
how Smart Services work in the context of
building an application[.]’’

Ultimately, according to Dr. Marshall,
Pega added a Smart Services feature similar
to Appian’s to its own platform. Dr. Marshall
testified that Pega’s improvement related to
Smart Services was ‘‘released in September
2013’’ and ‘‘there [was] a new category that
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ha[d] been added to the flow editor, which is
the Pega equivalent of what we’ve just seen
called smart shapes. These smart shapes are
a subset of the Smart Services offered by
Appian.’’ This improvement, according to Dr.
Marshall, ‘‘greatly enhance[d] [Pega’s] ease
of use,’’ ‘‘greatly reduce[d] the need for train-
ing,’’ ‘‘reduced the number of errors that
developers ma[de],’’ ‘‘increase[d] the number
of people who can use the [Pega] platform,’’
and ‘‘increase[ed] the productivity of those
people.’’ In Pega’s marketing publication,
‘‘Pega 7: Why Upgrade?’’ Pega touted this
new feature as a reason for customers to
purchase the latest version of its software.
(b) Custom Data Types and Ease-of-Editing

[18] Appian’s Custom Data Types
(CDTs) were a means of improving ‘‘human
understanding of data’’ in a project. Accord-
ing to Marshall, Pega had a ‘‘different mech-
anism’’ called ‘‘data classes’’ which was ‘‘dif-
ficult for developers to understand.’’ Dr.
Marshall testified that Pega made improve-
ments to its platform by adding custom data
types that mimicked Appian’s CDTs. He fur-
ther testified that ‘‘[t]hese changes signifi-
cantly simplify and accelerate the data mod-
eling process in the Pega platform.’’ In its
marketing materials, including its ‘‘Why Up-
grade?’’ publication, Pega highlighted its
new CDT-like feature that would ‘‘make[ ] it
easier and faster for S 474developers to know
how to use the data and modify the applica-
tion.’’

[19] Appian’s Ease-of-Editing Function-
ality feature allowed developers to transition
from a simulated end-user environment to an
editing environment without having to go
through a complex series of navigations. Zou
also disclosed this feature to Pega. According
to Marshall, Pega’s ‘‘editing process’’ did not
have an equivalent feature, and Appian al-
leged that Pega copied this feature to im-
prove its own platform. Dr. Marshall opined
that Pega’s changes to its editing features
were the result of Zou’s demonstrations of
the platform for Pega’s product management
team. He further testified these changes
were significant because they enabled Pega’s
platform to be used by ‘‘a much broader
constituency of users,’’ and allowed ‘‘business
analysts, less technical people to be able to
accomplish far more.’’

(c) Out-of-the-Box Features

[20] According to Appian’s evidence,
Pega also co-opted Appian’s ‘‘out-of-the-box’’
mobile capabilities. Appian’s model did not
require any coding to deliver applications to
mobile devices, while ‘‘Pega had a very basic
capability that was not out of the box’’ and
‘‘[d]idn’t do very much.’’ Marshall suggested
that Pega was floundering in this arena while
Appian’s mobile capability ‘‘was already de-
livering the ability to take your applications
TTT and deliver them to mobile devices as
well as the desktop TTTT’’ Ultimately, Pega
added out-of-the-box ability to deploy appli-
cations to mobile devices in Version 7.1. Per
Dr. Marshall: ‘‘this improvement increased
developer efficiency and eliminated the need
to create separate versions of an application
for a phone, tablet, or desktop.’’

[21] Appian’s final ‘‘architecture and de-
sign’’ trade secret related to its ‘‘Out-of-the-
Box Integrated Social View of Worklist and
Tasks.’’ This feature allowed for better social
interaction among users working on a pro-
ject. Again, according to Marshall, prior to
meeting with Zou, Pega did not have a com-
parable feature, as its social capability was
‘‘extremely S 475basic.’’ After Zou conducted
training videos on social interactions among
users, Pega subsequently made an improve-
ment to this feature. In its ‘‘Why Upgrade?’’
publication, Pega listed its new social capabil-
ities as a ‘‘new and improved feature[ ]’’ that
‘‘enhance[d] the value of TTT Pega applica-
tions,’’ and ‘‘gives users the tools to chat
easily with colleagues[,] TTT advance a pro-
cess or resolve a case directly from their
conversation feeds, and even incorporate con-
versations from external social media net-
works.’’

Appian’s expert identified contours of each
of these ‘‘Design and Architecture’’ trade
secrets. Marshall’s testimony spanned nearly
three days and over 800 transcript pages.
Appian sufficiently laid out these trade se-
crets, letting the jury know what Pega was
accused of misappropriating.

2. Identifying ‘‘Documentation’’ Secrets and
Weaknesses in Appian’s Product

[22] In addition to identifying its ‘‘Archi-
tecture and Design’’ trade secrets, Appian
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asserted additional trade secrets were misap-
propriated based on ‘‘sensitive structural lim-
itations of Appian’s platform previously un-
known to Pega[.]’’ These secrets essentially
boiled down to serious weaknesses in Appi-
an’s BPM platform that competitors could
exploit. Again, VUTSA’s definition of a trade
secret encompasses information that derives
independent economic value from not being
known or readily ascertainable by competi-
tors who ‘‘can obtain economic value for its
disclosure or use.’’ Code § 59.1-336. Appian’s
asserted trade secrets in this regard relate to
Pega obtaining Appian’s ‘‘written documenta-
tion’’ that included private information as
well as Pega’s ability to identify and exploit
weaknesses in Appian’s software once armed
with Zou’s demonstrations and Appian’s doc-
umentation.9

S 476Indeed, Pega initiated a program
dubbed ‘‘Project Crush’’ where it analyzed
Appian’s strengths and weaknesses, and de-
termined that Pega’s software had many sig-
nificant advantages over Appian’s. But-
tressed by this knowledge, Pega created or
updated marketing materials attacking Appi-
an based on these vulnerabilities. Each of the
so-called ‘‘weakness’’ trade secrets identified
by Appian was the subject of a Pega market-
ing foray. Supra at 453–55, 904 S.E.2d at
257–58. Pega marketing materials addressing
these weaknesses were presented to the jury
as exhibits.

On this record, the trial court did not err
in denying Pega’s motions to strike and to
set aside the verdict as a matter of law.
Having rejected Pega’s position that it is
entitled to judgment as a matter of law, we
next turn to Pega’s claims that a series of
evidentiary errors and instruction missteps
below necessitate a retrial. Here, we agree
with Pega.

II. The Trial Court Erred by Giving In-
struction 14 Which Failed to Place the
Burden of Proving Proximate Causation
on Appian

A. Standard of Review

[23–26] The sole purpose of appellate re-
view of jury instructions is ‘‘to see that the
law has been clearly stated and that the
instructions cover all issues which the evi-
dence fairly raises.’’ Dorman v. State Indus.,
Inc., 292 Va. 111, 125, 787 S.E.2d 132 (2016)
(quoting Cain v. Lee, 290 Va. 129, 134, 772
S.E.2d 894 (2015)). ‘‘We review a trial court’s
decisions in giving and denying requested
jury instructions for abuse of discretion.’’
Conley v. Commonwealth, 74 Va. App. 658,
675, 871 S.E.2d 640 (2022). ‘‘Whether a prof-
fered jury instruction accurately states the
law, however, is reviewed de novo.’’ Holmes
v. Commonwealth, 76 Va. App. 34, 53, 880
S.E.2d 17 (2022). ‘‘Questions relating to bur-
den of proof, including the standard of proof
and which party bears the burden to meet it,
S 477are questions of law reviewed de novo.’’
La Bella Dona Skin Care, Inc. v. Belle Fem-
me Enters., LLC, 294 Va. 243, 257, 805
S.E.2d 399 (2017) (quoting Ballagh v. Fauber
Enters., 290 Va. 120, 124, 773 S.E.2d 366
(2015)).

B. VUTSA and Virginia Precedent Re-
quire Plaintiffs to Prove Proximate
Cause

[27] Remedies based on unjust enrich-
ment require a defendant to disgorge its gain
resulting from a wrong. Schmidt v. House-
hold Fin. Corp., 276 Va. 108, 116, 661 S.E.2d
834 (2008).10 The damages Appian sought
against Pega were grounded in unjust en-
richment. VUTSA requires the complainant
to prove that ‘‘unjust enrichment’’ damages
were ‘‘caused by misappropriation.’’ Code
§ 59.1-338(A). Yet, the trial court’s instruc-
tions, here, relieved Appian of its burden of

9. For example, Zou gave Pega confidential por-
tions of certain Appian documents including one
entitled ‘‘High Availability and Disaster Recovery
Configurations,’’ which contained descriptions of
Appian’s software. Zou also gave Pega a portion
of Appian’s ‘‘Tempo documentation,’’ and addi-
tional documentation relating to its mobile and
social capabilities. Zou further accessed Appian’s
user manual through Appian Forum and provid-
ed this information to Pega.

10. VUTSA expressly states that it ‘‘displaces con-
flicting tort, restitutionary, and other law of this
Commonwealth providing civil remedies for mis-
appropriation of a trade secret.’’ See Babcock &
Wilcox Co. v. Areva NP, Inc., 292 Va. 165, 205
n.51, 788 S.E.2d 237 (2016) (quoting Code
§ 59.1-341(A)).
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proving that the alleged misappropriation
caused Pega to win any sale. The trial court
rejected Pega’s requests for instructions re-
quiring Appian to prove that ‘‘Pega’s wrong-
ful conduct was the proximate cause of Appi-
an’s damages.’’ Instead, the court instructed
the jury to apply a burden-shifting approach
under which, upon proving a misappropria-
tion of a trade secret, Appian’s only further
burden was to ‘‘establish[ ] by TTT greater
weight of the evidence Pegasystems’ sales.’’
(Emphasis added).

The result was a presumption that Appi-
an’s trade secrets were the but-for cause of
all of Pega’s sales—including product lines
that did not use any information associated
with Appian’s claimed trade secrets. Under
this hotly contested framework, once Appian
proved Pega’s total sales revenue (which was
billions during the relevant time frame), the
burden shifted to Pega to prove what portion
of these sales were not attributable to the
trade secrets. Pega contended that this dam-
ages rubric was impermissible on multiple
levels: (1) it S 478failed to place the burden of
proving proximate cause on Appian, (2) it
utilized burden shifting concepts that the Su-
preme Court of Virginia has rejected, and (3)
even if burden shifting were appropriate in
the unjust enrichment arena, the instruction
utilized here, which was modeled after princi-
ples enunciated by the Restatement of Un-
fair Competition, improperly applied the Re-
statement framework. We agree with Pega
on all fronts.

1. Instruction 14

Appian argued to the trial court that bur-
den shifting was appropriate under the Re-
statement (Third) of Unfair Competition in
the situation where a victim of misappropria-
tion has relied upon unjust enrichment dam-
ages under VUTSA because the wrongdoer
has more knowledge of its own sales than the
victim. Based on this logic, Appian champi-
oned a burden-shifting framework which
placed the onus on Pega, after Appian dem-
onstrated misappropriation, to prove all of its
sales were not tainted. This instruction fol-
lowed:

If you find that plaintiff Appian has proved
by greater weight of the evidence its claim
for misappropriation of trade secrets

against defendant Pegasystems, you must
find your verdict for Appian and decide the
issue of damages as to Pegasystems. You
may award the amount of unjust enrich-
ment caused by misappropriation.
For unjust enrichment, Appian is entitled
to recover Pegasystems’ net profits. Appi-
an has the burden of establishing by great-
er weight of the evidence Pegasystems’
sales; Pegasystems has the burden of es-
tablishing by greater weight of the evi-
dence any portion of the sales not attribut-
able to the trade secret or trade secrets
and any expenses to be deducted in deter-
mining net profits.

Instruction 14.

[28] Per the instruction, the court ad-
vised the jury that Appian could prove its
damages simply by establishing ‘‘Pegasys-
tems’ sales.’’ This framework impermissibly
‘‘shifted the burden’’ to Pega to prove sales
were not related to the S 479wrongdoing and
relieved Appian of its burden to prove proxi-
mate cause for the misappropriation. Put an-
other way, for damages purposes, Appian
only had to establish Pega’s enrichment—it
did not have to prove ‘‘unjust’’ enrichment.
Moreover, by permitting Appian to use all of
Pega’s sales as damages, the instruction re-
moved any causation nexus between the sales
and the misappropriation.

2. VUTSA’s Express Language Forecloses
Appian’s Theory

[29] ‘‘Statutory interpretation is a ques-
tion of law which we review de novo, and we
determine the legislative intent from the
words used in the statute, applying the plain
meaning of the words unless they are ambig-
uous or would lead to an absurd result.’’
Wright v. Commonwealth, 278 Va. 754, 759,
685 S.E.2d 655 (2009). When a statute ‘‘is
plain and unambiguous, [courts] are bound
by th[at] plain meaning.’’ Jones v. Common-
wealth, 296 Va. 412, 415, 821 S.E.2d 540
(2018) (quoting Alston v. Commonwealth, 274
Va. 759, 769, 652 S.E.2d 456 (2007)). A court
‘‘must presume that the General Assembly
chose, with care, the words that appear in a
statute, and must apply the statute in a
manner faithful to that choice.’’ Id. (quoting
Johnson v. Commonwealth, 292 Va. 738, 742,
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793 S.E.2d 321 (2016)). ‘‘Once the legislature
has acted, the role of the judiciary ‘is the
narrow one of determining what [the legisla-
ture] meant by the words it used in the
statute.’ ’’ Dionne, 240 Va. at 304, 397 S.E.2d
110 (quoting Diamond v. Chakrabarty, 447
U.S. 303, 318, 100 S.Ct. 2204, 2212, 65
L.Ed.2d 144 (1980)).

[30] VUTSA’s plain language places the
burden of proving unjust enrichment dam-
ages caused by misappropriation on the com-
plainant:

Damages can include both the actual loss
caused by misappropriation and the un-
just enrichment caused by misappropria-
tion that is not taken into account in com-
puting actual loss. If a complainant is
unable to prove a greater amount of dam-
ages by other methods of measurement,
the damages caused by misappropriation
can be measured exclusively by
S 480imposition of liability for a reasonable
royalty for a misappropriator’s unautho-
rized disclosure or use of a trade secret.

Code § 59.1-338(A) (emphases added). First,
under the statute’s plain language, only dam-
ages ‘‘caused by misappropriation’’ are recov-
erable.

[31] Moreover, the second sentence of
the provision makes clear that it is the com-
plainant—Appian—that has the burden to
‘‘prove’’ unjust enrichment damages.11 It is
also notable that the key statutory language
‘‘[i]f a complainant is unable to prove’’ is
unique to VUTSA. While forty-eight other
states have enacted the Uniform Trade Se-
crets Act (UTSA), the model uniform act
does not speak in terms of the complainant
‘‘proving’’ damages.12 Virginia expressly codi-
fied this language clarifying that the burden

to ‘‘prove’’ damages is on the complainant.
Where a legislative body deviates from a
model, uniform act to add language, we effec-
tuate this ‘‘deliberate and intentional’’ choice.
Commonwealth, Dep’t of Taxation v. Cham-
pion Int’l Corp., 220 Va. 981, 992, 265 S.E.2d
720 (1980); see Cornell v. Benedict, 301 Va.
342, 350, 878 S.E.2d 191 (2022) (‘‘Our canons
of statutory construction presume that the
General Assembly’s decision’’ not to adopt
some of the statute’s definitions, while ac-
cepting others, ‘‘represents a conscious
S 481decision with deliberate implications.’’).
Thus, VUTSA’s express language militates
against relieving Appian of its burden of
proving proximate cause.

3. Virginia Precedent Requires that Appian
Bear the Burden of Proving Proximate

Cause

[32, 33] Even if VUTSA did not contain
this clarifying language, Virginia law gener-
ally places the burden on plaintiffs ‘‘in any
case’’ to ‘‘prove with reasonable certainty the
amount of [their] damages and the cause
from which they resulted.’’ Hale v. Fawcett,
214 Va. 583, 585-86, 202 S.E.2d 923 (1974).
Establishing proximate cause requires a
plaintiff to prove that defendant’s unlawful
conduct produced the damages in a ‘‘natural
and continuous sequence’’ and that it was a
but-for cause ‘‘without which that event
would not have occurred.’’ Ford Motor Co. v.
Boomer, 285 Va. 141, 150, 736 S.E.2d 724
(2013); see also Saks Fifth Ave., Inc. v.
James, Ltd., 272 Va. 177, 189, 630 S.E.2d 304
(2006) (plaintiff bears burden of proving its
damages were proximately caused by defen-

11. Construing the burden is straightforward. The
first sentence authorizes damages in the form of
actual loss and/or unjust enrichment caused by
misappropriation. The second sentence sets forth
when a plaintiff may pursue a reasonable royalty.
In doing so, the second sentence refers to ‘‘other
methods of measurement’’—which includes the
methods mentioned in the first sentence: actual
loss and unjust enrichment. Code § 59.1-338(A).
Thus, a reasonable royalty is available only if a
complainant is unable to prove a greater amount
of actual loss, unjust enrichment or other dam-
ages caused by misappropriation. Notably, the
availability of the royalty recovery hinges on the

complainant’s inability to prove higher unjust en-
richment damages; this framework confirms the
complainant has the burden to prove unjust en-
richment caused by misappropriation in the first
instance.

12. In discussing when a royalty remedy is avail-
able, the corresponding sentence in section 3(a)
of the UTSA begins in relevant part: ‘‘In lieu of
damages measured by any other methods TTTT’’
Virginia replaced this wording with: ‘‘If a com-
plainant is unable to prove a greater amount of
damages by other methods of measurement
TTTT’’ Supra at 479, 904 S.E.2d at 270.
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dant’s wrongful conduct). This requirement
also applies in the trade secret arena.

[34] Our Supreme Court has stated that
to establish lost profits a plaintiff has ‘‘the
burden of proving with reasonable certainty
the amount of damages and the cause from
which they resulted; speculation and conjec-
ture cannot form the basis of the recovery.’’
Banks v. Mario Indus., 274 Va. 438, 455, 650
S.E.2d 687 (2007) (quoting Saks Fifth Ave.,
Inc., 272 Va. at 188, 630 S.E.2d 304). A
plaintiff must establish both a causal connec-
tion between defendant’s wrongful conduct
and the damages claimed—and prove the
amount of damages with reasonable certainty
using a proper method and factual foundation
for calculating such damages. See Saks Fifth
Ave., Inc., 272 Va. at 188-89, 630 S.E.2d 304.
Professor Sinclair’s treatise on remedies also
notes that this causation requirement should
be applied to trade secret claims, including
claims for unjust enrichment damages. See
Sinclair, 1 Virginia Remedies, supra, § 29-
3[A]; see also Saks Fifth Ave., Inc., 272 Va.
at 190, 630 S 482S.E.2d 304 (Plaintiffs must
‘‘show the necessary factor of proximate cau-
sation.’’).

[35] Given the plain language of the Act
and the foregoing case law on causation and
damages principles, Instruction 14 was erro-
neous in requiring Appian to prove only mis-
appropriation plus Pega’s total sales to meet
its burden in proving damages. Appian
should have been required to carry the bur-
den of proving that the misappropriation
caused the damages—and to prove its dam-

ages and their cause with reasonable certain-
ty.13 Banks, 274 Va. at 455, 650 S.E.2d 687.

C. Virginia has Rejected the Burden-
Shifting Framework Adopted by the
Trial Court—and even if it had not,
the Instruction Granted by the Trial
Court Misconstrues the Restatement
Approach

[36] In addition to relieving Appian of its
obligation of proving proximate cause, the
trial court’s Instruction 14 openly applies a
burden-shifting framework. Our Supreme
Court S 483has explicitly addressed the issue of
burden-shifting under VUTSA: ‘‘The plain
language of the Act does not provide any
burden-shifting requirement. As we observed
in Dionne, ‘the proponent must bear the
burden of proving a trade-secret claim.’ This
burden does not shift, even when a plaintiff
has presented a prima facie case.’’ MicroS-
trategy Inc., 268 Va. at 265, 601 S.E.2d 580
(quoting Dionne, 240 Va. at 303 n.2, 397
S.E.2d 110).

Appian argues that MicroStrategy is not
controlling here because it was discussing
burden-shifting in the context of the misap-
propriation element. However, the Court in
MicroStrategy did not qualify or limit its
finding that VUTSA does not permit any
burden-shifting. While the Court made this
ruling in the context of the misappropriation
element, VUTSA contains no burden-shifting
requirement as to damages either; indeed, as
discussed above, the statutory language in
Code § 59.1-338(A) places the burden of
proof for damages squarely on the complain-
ant.

13. Appian observes that the instructions permit
the jury to find ‘‘the amount of unjust enrich-
ment caused by misappropriation.’’ However, we
agree with Pega that saying a jury may ‘‘find
something is not the same as saying Appian has
the burden of proving it. Only one sentence in
the instructions addresses Appian’s burden: TTT

‘Appian has the burden of establishing by greater
weight of the evidence Pegasystems’ sales.’ ’’ Re-
ply Br. at 13. Even if we did not hold that this
instruction is erroneous, under Virginia law, the
uncertainty spawned by this framework would
warrant reversal based on confusion. See River-
side Hosp., Inc. v. Johnson, 272 Va. 518, 536, 636
S.E.2d 416 (2006) (‘‘[W]here an erroneous in-
struction conflicts with an instruction that cor-
rectly states the law, the verdict must be set aside
because it is impossible to determine which in-

struction was the basis for the jury’s decision.’’);
Gabbard v. Knight, 202 Va. 40, 47, 116 S.E.2d 73
(1960) (finding that giving conflicting and incon-
sistent instructions is error, unless it plainly ap-
pears from the record that the jury could not
have been misled by them); see also ADA Motors,
Inc. v. Butler, 7 Wash.App.2d 53, 432 P.3d 445,
451 (2018) (finding trial court erred by granting
instruction that only required plaintiff to estab-
lish defendant’s sales because such instruction
contained potential for confusion or uncertainty).
‘‘No instruction should be given that incorrectly
states the applicable law or which would be
confusing or misleading to the jury.’’ Kennemore
v. Commonwealth, 50 Va. App. 703, 712, 653
S.E.2d 606 (2007) (quoting Mouberry v. Common-
wealth, 39 Va. App. 576, 581-82, 575 S.E.2d 567
(2003)).
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1. A Proper Reading of the Restatement
Reveals that the Complainant Bears the

Burden of Proving Proximate Cause

[37] Even if it were appropriate under
Virginia law to employ burden-shifting and
to invoke the approach adopted by the Re-
statement (Third) of Unfair Competition, the
instruction advanced by Appian wholly mis-
construed the Restatement framework. Ju-
risdictions that allow burden-shifting require
plaintiffs to prove more than misappropria-
tion plus total sales. These jurisdictions still
require the plaintiff to prove ‘‘whether or
not the sales are attributable to the trade se-
cret[s]’’—what some commentators call
‘‘sales causation.’’ See, e.g., ADA Motors, Inc.
v. Butler, 7 Wash.App.2d 53, 432 P.3d 445,
449-51 (2018); Syntel Sterling Best Shores
Mauritius Ltd. v. Trizetto Grp., Inc., 68
F.4th 792, 810 (2d Cir. 2023) (finding Re-
statement requires plaintiff to establish ‘‘de-
fendant’s profits on sales attributable to the
use of the trade secret’’).

Under the Restatement formula, after the
plaintiff has established sales causation, the
burden shifts to defendants for S 484analysis of
subsequent considerations including: (1) de-
ducting expenses from revenue to yield prof-
its; and (2) what is often called ‘‘apportion-
ment’’ which is the exercise of segregating
the portion of revenue from any particular
sale that is attributable to the misappropriat-
ed information from the portion that is ‘‘not
attributable to the trade secret[s].’’14 ADA
Motors, Inc., 432 P.3d at 450-51.

These steps—apportionment and profit
calculation—help isolate the defendant’s un-
just gains from its just ones. See William O.
Kerr & Richard B. Troxel, Calculating Intel-
lectual Property Damages § 7:4 (2018 ed.);
Collelo, 283 Va. at 84, 727 S.E.2d 55 (McCla-
nahan, J., concurring and dissenting in part)
(explaining that plaintiffs must ‘‘provid[e] a
factual basis upon which a jury could discern
between [defendants’] just and unjust enrich-
ment’’). And, again, the Restatement shifts
the burden to defendant to prove these ad-
justments to the damage calculation—de-
ducting expenses, apportionment, and isolat-
ing ‘‘just’’ profits—only after plaintiffs prove
the first step: the share of sales that were
caused by the misappropriation. In short,
nothing in the Restatement methodology re-
lieved Appian of its obligation to prove causa-
tion in the first instance. This approach is
consistent with the Restatement comments
and uniform practice of the states that have
adopted the Restatement framework. See
ADA Motors, Inc., 432 P.3d at 451 (‘‘The
plaintiff has the initial burden of proving
sales attributable to the trade secret.’’); Icon-
ics, Inc. v. Massaro, 266 F. Supp. 3d 461, 467
(D. Mass. 2017) (‘‘[i]n order to establish de-
fendants’ unjust profits, plaintiffs must ‘do
more S 485initially than toss up an undifferenti-
ated gross revenue number; the revenue
stream must bear a legally significant rela-
tionship to the infringement’’ (citations omit-
ted)).15 The Restatement certainly does not
authorize a plaintiff to sidestep its burden of
proof as to proximate cause between sales
and the misappropriation.16

14. Apportionment attempts to identify the value
of the copied feature from the value attributable
to the defendants’ own contributions. ADA Mo-
tors, 432 P.3d at 450-51; accord William O. Kerr
& Richard B. Troxel, Calculating Intellectual
Property Damages §§ 7:2, 7:4 (2018 ed.). For
example, if a defendant made a wonderful,
groundbreaking innovation, but then misappro-
priated one minor editing function from a com-
petitor to enhance the creation, the competitor
would not usually recover all profits from the
innovation. See Restatement § 45, cmt. f: ‘‘[I]f the
trade secret accounts for only a portion of the
profits earned on the defendant’s sales, such as
when the trade secret relates to a single compo-
nent of a product marketable without the secret,
an award to the plaintiff of a defendant’s entire
profit may be unjust.’’

15. Taylor v. Meirick, 712 F.2d 1112, 1122 (7th
Cir. 1983) (‘‘[I]f General Motors were to steal

your copyright and put it in a sales brochure,
you could not just put a copy of General Motors’
corporate income tax return in the record and
rest your case for an award of infringer’s prof-
its.’’); Inteum Co. v. Nat’l Univ. of Sing., 371 F.
Supp. 3d 864, 884-85 (W.D. Wash. 2019) (pro-
viding the plaintiff bears the initial burden of es-
tablishing the defendant’s profits, and then the
defendant subsequently bears the burden of es-
tablishing which portion of those profits is not
attributable to the trade secret and any expenses
that should be deducted).

16. The Restatement makes clear that unjust en-
richment is not simply a deep pocket mechanism
for collecting sales profits unconnected to wrong-
doing. ‘‘Allegations that the defendant is a
wrongdoer, and that the defendant’s business is
profitable, do not state a claim in unjust enrich-
ment.’’ Restatement (Third) of Restitution and
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2. The Trial Court Misplaced Reliance on
Comment f in the Restatement of Unfair
Competition § 45 and on Petters v. Wil-
liamson & Assocs., Inc., 151 Wash.App.
154, 210 P.3d 1048 (2009), to Justify
Instruction 14; Neither the Restatement
nor the Washington Case Law Support
Instruction 14

The trial court granted Instruction 14
based on a misreading of comment f of the
Restatement of Unfair Competition § 45 and
a case from Washington state that utilized
the instruction at issue in another context.
Ultimately, Instruction 14 was inconsistent
with the very authorities Appian invoked—
the Restatement and Washington law.

Comment f, set out below, actually con-
firms that plaintiffs bear the burden to show
proximate cause (or sales causaStion)486.17 The
comment first defines the outer limits of
recoverable unjust enrichment damages:
plaintiffs can recover a defendant’s ‘‘profits
on sales attributable to the use of the trade
secret.’’ Restatement (Third) of Unfair Com-
petition § 45, cmt. f (1995) (emphasis added).
The comment then uses the language Appian
emphasized in Instruction 14—identifying a
plaintiff’s burden as ‘‘establishing the defen-
dant’s sales.’’ Id. This mid-paragraph propo-
sition, however, assumes what has been pre-
viously stated in the comment—that plaintiff
must first identify sales attributable to the
improper use of the trade secret. Thus, when
this sentence speaks of identifying defen-
dants’ ‘‘sales,’’ it takes for granted that this
figure will be a subset of relevant damages—

i.e., sales attributable to the use of the trade
secret.18

The trial court, however, applied the term
‘‘sales’’ to all Pega’s sales—not just sales
attributable to the misappropriation of the
trade secret. To support its reading of com-
ment f, the trial court adopted a novel inter-
pretation of the law of Washington state and
purported to follow Petters, 210 P.3d at 1054.
Petters involved the misappropriation of the
design of an undersea drill. Notably, Petters
did not absolve plaintiffs of the initial burden
of proving sales causation; it addressed the
defendant’s apportionment burden following
the Restatement’s burden-shifting template.
Id. Critically, several years S 487later, in ADA
Motors, the Washington Court of Appeals
clarified and emphasized that Petters should
not be read to relieve a plaintiff of its burden
of proving proximate cause. The ADA Mo-
tors court flatly rejected an instruction near-
ly identical to the one issued here: ‘‘Plaintiff
has the initial burden of proving defendants’
sales.’’ See 432 P.3d at 451 (emphasis omit-
ted). The ADA Motors court held the instruc-
tion to be error—even under Petters—be-
cause it could ‘‘be read to allow the plaintiff
to satisfy its burden with gross sales data,
whether or not the sales are attributable to
the trade secret.’’ Id. (emphasis added). That
is exactly what happened here.

The ADA Motors court explained that a
proper instruction must impose on plaintiffs
the burden of proving not just any sales, but
sales ‘‘attributable to the trade secret.’’19 Id.;

Unjust Enrichment § 51, cmt. I (2011); accord
Restatement (First) of Torts § 747, cmt. c (1934)
(‘‘[T]he defendant is liable not for the entire
profits of his business but only for the profits
earned by means of his tortious conduct.’’).

17. In pertinent part, comment f states:

Relief measured by defendant’s gain. The tradi-
tional form of restitutionary relief in an action
for the appropriation of a trade secret is an
accounting of the defendant’s profits on sales
attributable to the use of the trade secret. The
general rules governing accountings of profits
are applicable in trade secret actions. The
plaintiff is entitled to recover the defendant’s
net profits. The plaintiff has the burden of es-
tablishing the defendant’s sales; the defendant
has the burden of establishing any portion of
the sales not attributable to the trade secret

and any expenses to be deducted in determin-
ing net profits.

Restatement (Third) of Unfair Competition § 45,
cmt. f (1995) (emphases added).

18. Comment f then shifts the burden to defen-
dants to winnow damages via other factors such
as profit calculation and apportionment; for ex-
ample, showing the value of features that the
defendant contributed to the disputed sale.

19. Here, the trial court acknowledged that In-
struction 14 was inconsistent with Washington
law under ADA Motors: ‘‘I see that and I disagree
with [ADA Motors’] conclusion TTT I think this is
the wrong standard’’ under Virginia law. In do-
ing so, it adopted Petters while rejecting a subse-
quent—and controlling—holding of the same
court.
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accord Inteum Co., 371 F. Supp. 3d at 884-
85. 20

[38] Thus, Instruction 14 contravenes
Virginia case law, VUTSA’s express lan-
guage, and the Restatement’s own burden-
shifting framework. We hold that the grant-
ing of InstrucStion488 14 was reversible error.
Accordingly, we remand for a new trial in
which the jury is instructed that the com-
plainant bears the burden of proving proxi-
mate cause between the misappropriation
and any unjust enrichment damages. See
Saks Fifth Ave., Inc., 272 Va. at 190, 630
S.E.2d 304.21

III. The Trial Court Erroneously Excluded
Evidence Relevant to Damages and
Causation Based on a Skewed Reading
of an Interrogatory Response

[39] After Instruction 14 improperly
shifted the burden to Pega to disprove dam-
ages, the trial court then hampered Pega
from meeting that burden by precluding
Pega from presenting evidence, or conduct-
ing cross-examination, to demonstrate that
much of Pega’s total sales revenue was at-
tributable to products with which Appian did
not compete and that had ‘‘nothing to do
with’’ the misappropriation. This evidence,
highlighted in detail earlier, supra at 462–63,
904 S.E.2d at 261–62, included testimony that
‘‘more than 50 percent of Pega’s revenue is
derived from customers’’ buying products not
in competition with Appian and that Pega
had many customers who ‘‘bought things that
Appian didn’t sell.’’

Pega’s efforts to disprove such total sales,
under the flawed instruction, were short-cir-
cuited based upon a dispute involving an

interrogatory. The interrogatory sought in-
formation about Pega revenues derived from
different versions of its software:

Interrogatory No. 18: Identify all revenues
received by Pegasystems for each fiscal
year from 2012 through 2021 relating to
Pega 6.3, Pega 7.0 and any subsequent
version broken out by year and version of
the software; and identify the costs and
expenses Pegasystems incurred in order to
realize those revenues.
Answer: Pegasystems does not record or
report revenue, or any associated costs and
expenses incurred by Pegasystems,
S 489based on the ‘‘version’’ of the product
sold (e.g., Pega 6.3, Pega 7.0). There is no
mechanism or process by which Pegasys-
tems is able to determine these revenue,
cost and expense amounts. As a result,
Pegasystems’ financial results (including
total revenue and all associated costs and
expenses) for each applicable fiscal year as
reported to the SEC in Pegasystems’ an-
nual Form 10-K filings and quarterly
Form 10-Q filings are attached as Schedule
3.

R. 47525-26 (objections omitted). While Pega
disclaimed revenue records for versions of its
software in this answer—the trial court in-
terpreted the response to disclaim records
for all of its products or other lines of busi-
ness: ‘‘[Y]ou’ve essentially given up by an-
swering an interrogatory that you can’t
breakdown the damages, you can’t break-
down your revenue based on lines of busi-
ness.’’

The trial court’s reading of the response
misses the distinction between different
products and different ‘‘versions’’ of the
same product. The interrogatory asked about
‘‘versions’’ of a specific product: Pega’s soft-

20. Finally, from a policy perspective, chaos
would ensue in commercial litigation settings if
we adopted the premise that the burden for a
plaintiff seeking unjust enrichment for any mis-
appropriation of a trade secret in Virginia is
simply showing all sales made by the defendant.
Here, Instruction 14 bluntly informed the jury
that Appian could establish damages merely by
showing that Pega earned $6 billion in sales
revenue during the relevant time frame. That is
certainly what Appian argued to the jury, noting
that ‘‘the burdens of proof TTT are critical’’ and
repeatedly focusing on Instruction 14: ‘‘We just
got to show all the money that flowed in, the 6
billion plus from their customers, right? That’s

what we have to show.’’ If this instruction were
correct, billions of dollars in ‘‘total sales’’ com-
monly would be in play in corporate trade secret
cases involving unjust enrichment—regardless of
whether a single, minor misappropriation were
asserted or a hundred serious ones. Trade secret
litigation routinely would devolve into a ‘‘bet the
company’’ gamble unfettered by proximate cause
burdens.

21. We recognize that this error is central to
damage issues; however, errors addressing liabil-
ity follow which require a new trial on VUTSA
liability issues as well.
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ware. Reporting that Pega does not track
revenue by software versions is not tanta-
mount to asserting that Pega sells no other
products or that Pega does not track revenue
by product or by lines of business. This is
particularly true where long before trial
Pega’s damages expert, Platt, submitted a
report breaking out revenue attributable to
various products.

[40] A trial court has the authority to
exclude evidence when, for example, a party
makes a blunt disavowal of ‘‘overcharge dam-
ages’’ and then shows up at trial seeking to
prove such damages. See Little v. Cooke, 274
Va. 697, 717-18, 652 S.E.2d 129 (2007). Simi-
larly, if a party asserts in discovery it has no
witnesses on whether the traffic light was
green or red—and that it conducted no tests
on its car’s brakes—the trial court can limit
the litigant from providing witnesses at trial
who claim the light was green, Martin &
Martin v. Bradley Enters., 256 Va. 288, 292,
504 S.E.2d 849 (1998); it can also bar undis-
closed test reports that reveal the brakes
were working perfectly. See John Crane, Inc.
v. Jones, 274 Va. 581, S 490593, 650 S.E.2d 851
(2007) (in an expert report context). The logic
behind this authority is (1) to aid in disclo-
sure of ‘‘all relevant and material evidence
before trial in order that the trial may be an
effective method for arriving at the truth’’
and (2) to prevent ambush at trial. Cooke, 274
Va. at 717-18, 652 S.E.2d 129.

The above examples of clear discovery mis-
statements are straightforward and stark.
And litigants who provide misleading or false
answers in discovery run the risk of harsh
consequences at trial. But, here, Pega’s dis-
covery response was appropriate, under the
circumstances, and the proponent did not
object or seek clarification of the response
prior to trial. Appian framed its interrogato-
ry to ask about ‘‘versions’’ of software rather
than product lines. Pega answered the inter-
rogatory as it was posed. The interrogatory

sought revenues ‘‘relating to Pega 6.3, Pega
7.0 and any subsequent version broken out
by year and version of the software.’’ R.
47525 (emphases added). The interrogatory
request by its express language did not ask
Pega to break down revenue based on other
product or business lines—rather it focused
on ‘‘versions’’ of software. There was no am-
bush by Pega—or even surprise—as Appian
received breakdowns of other product lines
in discovery.

If Appian felt the interrogatory answer
was unclear or incomplete, it was permitted
to seek clarification through a pre-trial mo-
tion to compel and, further, a motion seeking
sanctions for any failure to comply. Rule
4:12.22 These options, too, are consistent with
the objectives stated in Cooke of employing
methods designed to arrive ‘‘at the truth’’
and to S 491prevent trial by ambush. Id. What
happened at trial with respect to Interroga-
tory 18 defeated both of these goals.

[41, 42] While a trial court wields consid-
erable discretion in deciding evidentiary mat-
ters, discretion does ‘‘not mean that the [tri-
al] court may do whatever pleases it. The
phrase [abuse of discretion] means instead
that the court has a range of choice, and that
its decision will not be disturbed as long as it
stays within that range and is not influenced
by any mistake of law.’’ Landrum v. Chip-
penham Johnston-Willis Hosps., Inc., 282
Va. 346, 352, 717 S.E.2d 134 (2011) (quoting
Kern v. TXO Prod. Corp., 738 F.2d 968, 970
(8th Cir. 1984)).

An abuse of discretion TTT can occur in
three principal ways: when a relevant fac-
tor that should have been given significant
weight is not considered; when an irrele-
vant or improper factor is considered and
given significant weight; and when all
proper factors, and no improper ones, are
considered, but the court, in weighing

22. If Appian saw a possible inconsistency be-
tween Pega’s interrogatory answer and its evi-
dence at trial, then its options for relief included
objecting or seeking clarification pre-trial, or in-
troducing the response as evidence at trial and
asking the jury to reject Pega’s ‘‘new position’’ as
untrue. See TransiLift Equip., Ltd. v. Cunning-
ham, 234 Va. 84, 93, 360 S.E.2d 183 (1987)

(‘‘Resolution of any inconsistencies and discrep-
ancies is peculiarly within the province of the
jury.’’); see also Gentry v. Toyota Motor Corp., 252
Va. 30, 34 n.2, 471 S.E.2d 485 (1996) (‘‘Discov-
ery depositions and answers to interrogatories
generally are not conclusively binding upon a
party.’’).
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those factors, commits a clear error of
judgment.

Id. (quoting Kern, 738 F.2d at 970).

We do not see any justifiable basis for
the trial court’s decision to bar admission of
evidence of Pega’s massive revenue from
products which had nothing to do with any
alleged misappropriation based on the inter-
rogatory response. See Lawlor v. Common-
wealth, 285 Va. 187, 213-14, 738 S.E.2d 847
(2013); Landrum, 282 Va. at 352, 717 S.E.2d
134. Here, the trial court demonstrated an
error in judgment in concluding that Pega’s
response to this interrogatory somehow
foreclosed the availability of evidence of
sales of other product lines.

[43, 44] Appian now posits two cases in
an attempt to justify the exclusion of this
evidence as a recourse for ‘‘discovery abus-
es.’’ But both cases involve exclusion of evi-
dence as a sanction for violation of a court
order. See Spaid v. Spaid, No. 0021-22-4, slip
op. at 10-11, 2022 WL 14156360 (Va. Ct. App.
Oct. 25, 2022) (affirming discovery sanction
‘‘after the circuit court ordered’’ compliance);
Moore v. Moore, No. 0314-20-4, slip op. at 22,
2020 WL 6277427 (Va. Ct. App. Oct. 27, 2020)
(‘‘[W]ife violated the scheduling order.’’). Ap-
pian did not seek sanctions or assert noncom-
pliance with a court order regardSing492 the
interrogatory below. The trial court did not
exclude Pega’s damages evidence as a sanc-
tion pursuant to Rule 4:12; thus, Appian’s
reliance on the two, unpublished cases is
unpersuasive.23

[45] The trial court’s ruling to exclude
Pega’s damages evidence was particularly
consequential given the burden-shifting in-
struction on damages; we cannot say the
wrongful exclusion of this evidence based on
the interrogatory response constitutes harm-
less error, given the type of evidence exclud-
ed and the ultimate award in excess of two

billion dollars. See Egan v. Butler, 290 Va.
62, 69, 772 S.E.2d 765 (2015) (‘‘In a civil case,
the erroneous exclusion of evidence is revers-
ible error when the record fails to show
plainly that the excluded evidence could not
have affected the verdict.’’ (quoting Barkley
v. Wallace, 267 Va. 369, 374, 595 S.E.2d 271
(2004)). Indeed, the exclusion of this damages
evidence—in tandem with Instruction 14’s
emphasis on Pega’s total sales—exponential-
ly increased the likelihood of a runaway dam-
ages verdict that had no correlation to proxi-
mate cause.

IV. The Trial Court Erred in Excluding
Pega’s Software Evidence on the
Ground It Was Not on the Original
Laptop Used in Discovery and in Deny-
ing Pega the Opportunity to Authenti-
cate It Under Rule of Evidence 2:901

[46] ‘‘Generally, we review a trial court’s
decision to admit or exclude evidence using
an abuse of discretion standard and, S 493on
appeal, will not disturb a trial court’s decision
to admit evidence absent a finding of abuse
of that discretion.’’ Warren v. Common-
wealth, 76 Va. App. 788, 802, 883 S.E.2d 709
(2023) (quoting Avent v. Commonwealth, 279
Va. 175, 197, 688 S.E.2d 244 (2010)). ‘‘The
abuse-of-discretion standard includes review
to determine that the discretion was not
guided by erroneous legal conclusions.’’ Id.
(quoting Coffman v. Commonwealth, 67 Va.
App. 163, 166-67, 795 S.E.2d 178 (2017)).

[47] ‘‘The proponent of the evidence
bears the burden of establishing by a prepon-
derance of the evidence, the facts necessary
to support its admissibility.’’ Bell v. Com-
monwealth, 49 Va. App. 570, 576, 643 S.E.2d
497 (2007). ‘‘The requirement of authentica-
tion or identification as a condition precedent
to admissibility is satisfied by evidence suffi-
cient to support a finding that the thing in

23. Notably, even if a sanction had been im-
posed—and it was not—sanction analysis must
encompass some notion of proportionality. See
Emerald Point, LLC v. Hawkins, 294 Va. 544,
558-59, 808 S.E.2d 384 (2017) (in a spoliation
context, ‘‘[t]o allow such a severe sanction as a
matter of course when a party has only negli-
gently destroyed evidence is neither just nor pro-
portionate’’ (quoting Brookshire Bros., Ltd v. Al-
dridge, 438 S.W.3d 9, 24 (Tex. 2014))); see also

United States v. Rhynes, 218 F.3d 310, 321 (4th
Cir. 2000) (en banc) (‘‘[S]anction analysis must
encompass proportionality, and sanctions as ex-
treme as witness exclusion must be proportional
to the offense.’’). Here, the exclusion of evidence
of hundreds of millions of dollars in damages
based on a strained reading of a discovery re-
sponse would lie beyond the pale of proportion-
ality.
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question is what its proponent claims.’’ Va. R.
Evid. 2:901.

[48–50] ‘‘In general, electronic documents
or records that are merely stored in a com-
puter raise no computer-specific authentica-
tion issues. If a computer processes data
rather than merely storing it, authentication
issues may arise.’’ Midkiff v. Commonwealth,
54 Va. App. 323, 337, 678 S.E.2d 287 (2009)
(citations omitted), aff’d, 280 Va. 216, 694
S.E.2d 576 (2010). ‘‘When a computer is used
to create a data compilation, how much infor-
mation will be required about data input and
processing to authenticate the output will
depend on the nature and completeness of
the data, the complexity of the manipulation,
and the routineness of the operation.’’ Id.
(quoting McCormick on Evidence § 227
(Kenneth S. Broun et al. eds., 6th ed. 2006));
see generally Charles E. Friend & Kent Sin-
clair, The Law of Evidence in Virginia § 17-1
(8th ed.).24

S 494A. The Discovery and Trial History of
the Excluded Software Evidence

Appian served a discovery request asking
Pega to produce relevant ‘‘versions’’ of its
platform so Appian could analyze it and de-
termine whether Pega made improvements
based on Appian’s trade secrets. Pega com-
plied with the discovery request and pro-
vided its software to Appian via a laptop
computer. Prior to trial, Pega twice timely
disclosed that it intended to introduce ‘‘ver-
sions’’ of its software that both pre-dated
and post-dated Zou’s tutorials. The exhibit
list had entries entitled, ‘‘Pega Laptop Con-
taining Version 6.3 and subversion (Physical
Object)’’ and ‘‘Pega Laptop Containing Ver-
sion 7.1 and subversions (Physical Object).’’

Appian did not object either time. Indeed,
Appian conceded when arguing this issue
that its discovery request sought Pega’s
BPM platform—not an old laptop.

The original laptop was, in Pega’s words,
‘‘a mechanism of getting the software’’ to
Appian. Moreover, Appian was fully aware of
the laptop’s transmission function; upon re-
ceiving Pega’s software, Appian moved the
software onto another medium to view it and
concluded the laptop was ‘‘unusable’’ for oth-
er purposes. Again, Appian raised no objec-
tion. And during its case in chief, Appian
showed the jury Pega’s software using a
different laptop than the one it received dur-
ing discovery. However, when Pega sought to
do the same thing, Appian balked.

Specifically, Appian objected that, based
on Pega’s discovery response, Pega could
only present its software evidence if it used
the original laptop from discovery. Pega ar-
gued the laptop was simply a means to pro-
duce its evidence, and the evidence at issue
was its software. The trial court agreed with
Appian and sustained the objection, exclud-
ing Pega from introducing its software evi-
dence and any demonstrative images taken
from it, stating ‘‘[y]our objection to the use of
S 495their—this new laptop is sustained.’’ The
trial court observed that Pega was free to
use the original, non-functional laptop used in
discovery to show the software—but the dis-
covery laptop was not able to show it.25

After initially being rebuffed, Pega moved
again to admit its software evidence when
presenting its case. Pega restated that Appi-
an never objected to the exhibit list entries in
question. Pega proffered that its witness,
Bixby, who worked for Pega for nearly 20
years as a chief designer of software, ‘‘can

24. A ‘‘computer decodes electronic records, con-
verts them into a format understood by users and
either prints them or displays them on a termi-
nal. A person who can verify that the business
records are authentic can present the evidence
by testifying about what he saw displayed or by
presenting a printed copy of the display.’’ Lee v.
Commonwealth, 28 Va. App. 571, 577, 507
S.E.2d 629 (1998); see also United States v. Ahl-
strom, 530 F. App’x 232, 239 (4th Cir. 2013)
(noting that any concerns about the reliability of
machine-generated information are addressed
through the process of authentication, which is
generally satisfied by evidence describing the

process or system used to produce the result and
showing it produces an accurate result).

25. The issue arose initially when Pega was cross-
examining Appian’s expert and moved to admit
the software evidence. Pega wanted to introduce
its software to counter Appian’s expert, who al-
leged that Pega used Appian’s trade secrets to
improve its platform. The trial court refused,
finding ‘‘Pega produced the computer the way it
is. If they’re not ready to go with it now, that’s
on them TTT if we can’t start the computer up,
then you’re going to have to do your cross with-
out it.’’
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testify about how that software is kept in the
course of time and whether or not this [is]
the same thing that was given to Dr. Mar-
shall.’’ Pega argued that its software is a
fungible product, and the software it would
produce is the exact same thing as the soft-
ware Pega gave to Appian during discovery.
Pega asked the trial court to allow Bixby to
attempt to authenticate the software evi-
dence specifically as it related to his testimo-
ny ‘‘about his product that he developed,
what it can do, what features it had.’’ Pega
further explained that ‘‘it’s difficult for a
witness to explain what that software looks
like without showing something to the jury to
help them understand it.’’

Ultimately, the trial court ruled against
Pega, stating ‘‘[t]hat computer is not coming
into evidence one way or another. It is not
the same computer that was provided.’’ The
trial court found that Pega’s ability to au-
thenticate the demonstratives via Bixby did
not change anything: ‘‘The fact that this up-
coming witness may be able to authenticate
what’s on there, we’re not doing that. We’re
not having a trial within a trial to authenti-
cate that.’’

In this case, we must determine whether
the trial court abused its discretion when it
ruled Pega could not introduce its software
evidence at trial because the software was on
a S 496different laptop than the one used in
discovery. Further, we must determine
whether the trial court abused its discretion
in refusing to give Pega an opportunity to
authenticate its software on a different lap-
top pursuant to Rule 2:901.

B. The Court Improperly Prevented
Pega from Authenticating Its Soft-
ware

[51] In a technical case where a multi-
billion-dollar claim turned on whether and
how Pega copied Appian’s functions, the trial
court prevented Pega from displaying its
software and any demonstrative images tak-
en from it. This deprived Pega of evidence
that could show that functions it was accused
of stealing actually pre-dated Zou or differed
from Appian’s. Pega told the court the soft-
ware was ‘‘probably the most important ex-
hibit in the case.’’

The trial court’s basis for excluding Pega’s
software was that the software was inadmis-
sible unless it was contained on the same
physical object on which it was produced to
the opposing party in discovery. In so ruling,
the court conflated the evidence at issue—
software—with the method by which the evi-
dence was to be transmitted in discovery
(i.e., an electronic transfer link, an external
hard drive, or a different laptop). Appian
acknowledged its discovery request sought
software—and Appian never lodged any pre-
trial objection to what it received.

This Court has held, ‘‘electronic documents
or records that are merely stored in a com-
puter raise no computer-specific authentica-
tion issues.’’ Midkiff, 54 Va. App. at 337, 678
S.E.2d 287 (quotation marks omitted).26

Thus, Pega was entitled to S 497introduce a
copy of its software as long as it was rele-
vant, under Rule of Evidence 2:401, and au-
thenticated, under Rule 2:901.27 See Va. R.
Evid. 2:402.

26. In support of its position that the software
evidence was properly excluded, Appian cites
two cases that acknowledge electronic evidence
may be manipulated, and thus, Appian argues a
higher standard should apply to authenticating
electronic evidence. But neither case stands for
the proposition that Appian suggests. See United
States v. Browne, 834 F.3d 403, 412 (3d Cir.
2016) (while recognizing the unique nature of
electronic evidence, the court nonetheless found
that traditional authentication principles apply).
Relatedly, in Knowles v. Commonwealth, No.
1814-97-3, slip op. at 9, 1998 WL 743695 (Va. Ct.
App. Oct. 27, 1998), an unpublished opinion, we
stated that ‘‘[a] computer record is peculiarly
susceptible to tampering and to unidentifiable
alterations by any person who has access to the
computer.’’ In Knowles, however, the trial court
excluded electronic evidence on the ground that

‘‘the computer professional’’ who was to offer
authenticating testimony was not present to testi-
fy. By contrast, in this case, Pega’s witness was
both qualified and present to authenticate the
evidence. See id. at 8-9. Neither case Appian
invokes stands for the proposition that a higher
standard applies when authenticating electronic
evidence in Virginia, nor does either case suggest
that a refusal to permit Pega to authenticate its
software evidence was appropriate here. Instead,
both cases, while noting that electronic evidence
may be susceptible to tampering in certain cir-
cumstances, suggest that traditional authentica-
tion principles apply even to electronic evidence.

27. The requirement of authentication or identifi-
cation as a condition precedent to admissibility is
satisfied by evidence sufficient to support a find-
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For purposes of authentication, under Vir-
ginia’s ‘‘very modest’’ standard, Friend &
Sinclair, The Law of Evidence in Virginia,
supra, § 16-1, the question was whether Pega
had evidence ‘‘sufficient for the trier of fact’’
to conclude Pega’s software was actually
Pega’s software. Walters v. Littleton, 223 Va.
446, 451, 290 S.E.2d 839 (1982) (emphasis
added). Pega was prepared to authenticate
the software through the person, Stephen
Bixby, who led development of the software
that Pega sought to introduce and who also
would have testified that it was ‘‘the exact
same thing’’ Pega produced to Appian in
discovery.

The trial court observed that allowing
Pega to use a different computer to display
the evidence might raise doubts about the
software’s authenticity. However, the court
then expressly prohibited Pega from authen-
ticating it (‘‘we’re not doing that’’)—even
though the court recognized that Pega’s wit-
ness, Bixby, ‘‘may be able to authenticate
what’s on there.’’ And it prohibited Pega
from using a different laptop to demonstrate
S 498the software after having already allowed
Appian to show the software on a different
laptop.28

[52] A court abuses its discretion when it
makes a mistake of law. See Lawlor, 285 Va.
at 214 n.5, 738 S.E.2d 847. It abuses its
discretion when it fails to consider a relevant
factor that should have been given significant
weight—or gives substantial weight to an
immaterial factor. Landrum, 282 Va. at 352,
717 S.E.2d 134. A court also abuses its dis-
cretion ‘‘when it believes that the law re-
quires something that it does not TTTT’’ Law-
lor, 285 Va. at 213, 738 S.E.2d 847.

Here, the law did not require that Pega
must play the software to the jury on the
same laptop it provided in discovery. Id. If
the exhibit were a voicemail or an officer’s
body camera footage, would only the exact
thumb drive submitted in discovery be ad-
missible?29 Moreover, the court did not men-
tion any basis under either Rule 2:901 or
2:403 for refusing to allow authentication and
excluding the evidence. It did state that the
matter should have been resolved pre-trial—
but, again, Appian never filed any objection
to the list during discovery. Appian authored
the timing of its objection. Here, there sim-
ply was no indication that basic authentica-
tion would have caused any unreasonable
delay or hardship. Again, (1) Bixby was pres-
ent and prepared to say the software was the
same as tendered in discovery, (2) there was
no specific claim S 499of tampering or corrup-
tion, (3) Appian had already introduced the
software to the jury on its own laptop, (4)
authentication would not prevent Appian
from challenging the software if it had a
plausible basis for doing so, and (5) no objec-
tion had been lodged by Appian pre-trial in
response to the discovery designation.

Appian cites no case prohibiting a party
from introducing—let alone even attempting
to authenticate—software evidence on the
ground that the software resides on a medi-
um different from the one used to transmit it
in discovery. Nor does Appian explain why it
was appropriate for the court to prohibit
Pega from using the software on that basis
when Appian’s expert displayed the software
on a different medium earlier at trial. Ulti-
mately, under these circumstances, the trial
court abused its discretion in denying Pega
the opportunity to authenticate its software.

ing that the thing in question is what its propo-
nent claims. Va. R. Evid. 2:901.

28. As this Court observed over 35 years ago, ‘‘the
potentially limitless application of computer
technology to evidentiary questions will continu-
ally require legal adaptation.’’ Penny v. Common-
wealth, 6 Va. App. 494, 499, 370 S.E.2d 314
(1988). As artificial intelligence progresses, bat-
tles over the accuracy of computer images and
manipulation of ‘‘deepfakes’’ can be expected to
intensify. See generally Paul W. Grimm et al.,
Artificial Intelligence as Evidence, 19 Nw. J.
Tech. & Intell. Prop. 9 (2021). No such issues

were raised here. Basic authentication efforts
were simply prohibited.

29. Notably, introducing the authenticated evi-
dence would not have deprived Appian of the
opportunity to challenge it, if it had a basis for
doing so. Appian would still be free to argue to
the jury that the software was corrupted. See
Church v. Commonwealth, 71 Va. App. 107, 122-
23, 834 S.E.2d 477 (2019) (finding when thresh-
old for proving admissibility has been met, any
gaps in the evidence are relevant to the jury’s
assessment of its weight rather than its admissi-
bility).
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See Landrum, 282 Va. at 352, 717 S.E.2d
134. 30

C. Appian’s Attempt to Defend the Trial
Court’s Exclusion of Pega’s Software
Fails

On appeal, Appian seeks to circumvent the
trial court’s actual rationale for exclusion,
which was that the computer Pega brought
to trial ‘‘was not ‘the laptop [Pega] gave
[Appian].’ ’’ Lacking support for the trial
court’s ruling, Appian attempts to recast the
trial court’s decision in various ways. First,
Appian seeks to portray the trial court’s
order as a sanction based on a purported
‘‘finding’’ of ‘‘gamesmanship’’ in discovery.
However, there is no such finding in the
record. In fact, Appian sought no such sanc-
tion during discovery, and the trial court
imposed none. Nor could it have: Appian
never objected to, or tried to flesh out,
Pega’s discovery response.

S 500Appian then recasts the ruling by sug-
gesting that the ‘‘court merely applied Rule
2:901’s authentication requirement.’’ Appel-
lee’s Br. at 42. Again, the record offers Appi-
an no solace. Prohibiting a party from even
attempting to authenticate evidence is not
tantamount to applying the authentication
rule. Moreover, Appian does not contest
Pega’s proffer that Bixby had first-hand
knowledge that the software was what Pega
represented it to be and ‘‘the exact same
thing’’ Pega produced in discovery. Mere
speculation about tampering generally goes
to the weight of the evidence, not its admissi-
bility. See McDaniel v. Commonwealth, 73
Va. App. 299, 316, 858 S.E.2d 828 (2021);
Reedy v. Commonwealth, 9 Va. App. 386,
391-92, 388 S.E.2d 650 (1990).

[53] Appian finally tries to minimize the
impact of the ruling by suggesting that Pega
witnesses were permitted to argue they did
not copy Appian’s software. Appian argues
this was enough—and that any error in ex-
cluding the software was de minimis or
harmless. We reject this analysis. Pega ex-

plained to the trial court that where software
was concerned, demonstrative aids were vi-
tal. With the software, Pega claims it could
have shown the jury that ‘‘the features in
question in this case TTT either existed in
Version 6.3, which predated Mr. Zou, or were
developed entirely independently within Pega
without any input from Appian.’’ Further,
Appian’s expert was given broad discretion
to opine—and he opined liberally—that many
things Pega saw on Appian’s system were
copied by Pega on a grand scale. The best
way to disprove this testimony was by show-
ing the jury that each function either predat-
ed Zou or worked differently from Appian’s,
or both.

The trial record further confirms the im-
portance of this evidence. Virginia courts
have noted on multiple occasions that a liti-
gant’s emphasis on certain evidence in clos-
ing argument provides insight into whether
an error in admitting or excluding evidence is
harmless. See Keesee v. Donigan, 259 Va.
157, 162, 524 S.E.2d 645 (2000) (identifying
prejudice from ‘‘emphasi[s] TTT in [a] closing
argument’’); see also Hodges v. Common-
wealth, 272 Va. 418, 437, 634 S.E.2d 680
(2006) (noting S 501frequent emphasis on erro-
neous evidence in closing argument); Durant
v. Commonwealth, 7 Va. App. 454, 461, 375
S.E.2d 396 (1988) (prosecution emphasis on
issue in closing argument weakens harmless
error claim). Here, Appian repeatedly at-
tacked Pega for its lack of software evidence
in arguing to the jury. For example, Appian
urged the jury in closing argument to reject
the testimony of Pega’s witnesses who denied
that Pega copied Appian’s trade secrets; Ap-
pian argued that Pega asked the jury simply
to ‘‘take [its] word for it,’’ with no corroborat-
ing evidence. It further exploited Pega’s lack
of software evidence, telling the jury: ‘‘Show
me, where it is? They haven’t shown you a
thing TTTT That’s how you tell, you look at
the platform.’’ (Emphasis added).

Prohibiting Pega from introducing its soft-
ware was not harmless error. See Food Lion
v. Melton, 250 Va. 144, 153, 458 S.E.2d 580

30. We do not suggest that concern regarding a
drawn-out and unnecessary ‘‘trial within a trial’’
cannot be a proper basis for exclusion of evi-
dence. At the same time, a trial within a trial is
sometimes mandated by our precedent. See

Campbell v. Bettius, 244 Va. 347, 352, 421 S.E.2d
433 (1992) (legal malpractice damages issues).
On this record, however, there was no logical
basis for prohibiting Pega to authenticate its soft-
ware evidence.
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(1995) (exclusion of evidence not harmless).
The error significantly hampered Pega’s lia-
bility defense, and we cannot say it did not
affect the verdict. Barkley, 267 Va. at 374,
595 S.E.2d 271. Thus, the error necessitates
reversal of the judgment.31

V. The Trial Court Erred in Instructing the
Jury that the Number of People with
Access to Appian’s Secrets was ‘‘Not
Relevant’’ and Abused Its Discretion in
Excluding Relevant Evidence on the
Ground It Was ‘‘Irrelevant’’

Because this case will be remanded for a
new trial, we must consider an additional
issue that is likely to arise on retrial. Velocity
Express Mid-Atlantic v. Hugen, 266 Va. 188,
203, 585 S.E.2d 557 (2003); Emerald Point,
LLC v. Hawkins, 294 Va. 544, 555, 808
S.E.2d 384 (2017). The question is whether it
is appropriate for the trial court to instruct
the jury—as it did in Instruction 13-1—that
the number of users of Appian’s platform is
‘‘not relevant to any issue in this case’’ and to
exclude related evidence.

S 502A. Standard of Review

[54] Evidentiary rulings are reviewed for
an abuse of discretion. Galloway v. North-
ampton Cnty., 299 Va. 558, 563, 855 S.E.2d
848 (2021). In evaluating whether a trial
court abused its discretion, we do not substi-
tute our judgment for that of the trial court.
Instead, we consider whether the record fair-
ly supports the trial court’s action. See Car-
ter v. Commonwealth, 293 Va. 537, 543, 800
S.E.2d 498 (2017). ‘‘A [circuit] court by defi-
nition abuses its discretion when it makes an
error of law TTTT The abuse-of-discretion
standard includes review to determine that
the discretion was not guided by erroneous

legal conclusions.’’ Porter v. Commonwealth,
276 Va. 203, 260, 661 S.E.2d 415 (2008) (quot-
ing Koon v. United States, 518 U.S. 81, 100,
116 S.Ct. 2035, 2048, 135 L.Ed.2d 392 (1996)).

[55] In Virginia, ‘‘[a]ll relevant evidence
is admissible, except as otherwise provided
by TTT statute, Rules of the Supreme Court
of Virginia, or other evidentiary principles.’’
Va. R. Evid. 2:402(a). ‘‘ ‘Relevant evidence’
means evidence having any tendency to make
the existence of any fact in issue more proba-
ble or less probable than it would be without
the evidence.’’ Va. R. Evid. 2:401. Evidence is
relevant if it has any logical tendency to
prove an issue in a case, and relevant evi-
dence may be excluded only if the prejudicial
effect of the evidence outweighs its probative
value. See John Crane, Inc., 274 Va. at 590,
650 S.E.2d 851; Jones v. Commonwealth, 50
Va. App. 437, 446, 650 S.E.2d 859 (2007).
Here, the trial court did not apply balancing
considerations; it held that the ‘‘numbers’’
evidence was irrelevant, excluded it, and in-
structed the jury accordingly. Whether an
instruction accurately states the law is re-
viewed de novo. Holmes, 76 Va. App. at 53,
880 S.E.2d 17.32

S 503B. Evidence of the Number of People
with Access to the Secrets is Not Irrele-
vant

[56] The trial court granted Appian’s mo-
tion in limine to exclude evidence of the
number of people with access to Appian’s
platform. The trial court ruled that the num-
ber of people with access to Appian’s plat-
form was ‘‘not relevant at all.’’ The court
gave the jury an instruction that provided,
‘‘[t]he numbers of users of the Appian plat-
form TTT are not relevant to any issue in this
case.’’33

31. While a retrial is required on liability and
damages under VUTSA, Pega has not appealed
the judgment on the VCCA claim and it stands.

32. Instruction 13-1 stated:
The numbers of users of the Appian platform
and Appian Forum licensees are not relevant
to any issue in this case, and any evidence as
to those numbers should be disregarded.

33. In explaining its decision, the trial court stat-
ed,

Pegasystems cannot offer mere numbers as a
way of showing that the trade secret – that

these are not Appian’s trade secrets TTTT Pega-
systems can certainly put on evidence concern-
ing the security that Appian attached to its
licensees and require of its licensees TTT but it
cannot just offer sheer numbers as a way to
show that Appian was not maintaining the
secrecy of its alleged trade secrets.

The suggestion that mere numbers alone cannot
defeat a trade secret claim, however, does not
mean that evidence that thousands of users had
access to Appian’s trade secrets is irrelevant.
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Pega then proffered a swath of evidence
that demonstrated that thousands of people
had access to the alleged trade secrets, supra
at 458–59, 904 S.E.2d at 259–60, with varying
degrees of restrictions. For example, various
users were under different agreements, in-
cluding licensing agreements, terms of use
for Appian Forum, additional terms of use,
the Value-Added Service Provider Agree-
ment, the Business Partner Agreement, and
the Cloud Trial and Evaluation Clickwrap
Agreement, all of which required shifting
amounts of protection. These agreements,
moreover, did not identify—or put users on
notice of—the trade secrets at issue in this
case.

Appian’s own expert lent some support to
Pega’s theory. At trial, Dr. Cole testified that
prospective customers that received free de-
mos were not required to sign non-disclosure
agreements. He also confirmed that prospec-
tive customers, who received free demos,
could share descriptions, screenshots, and
videos. Dr. Cole suggested that free trial
users had access to Appian’s trade secrets
but were bound by terms of service, despite
not having to sign non-disclosure agree-
ments. S 504Appian put faith in the proposition
that free users and others carefully reviewed
the legal restrictions buried behind the click
screen. Pega had less faith in this mecha-
nism.

[57, 58] We do not disagree with the trial
court’s basic premise that the number of
people who can see the secret is not disposi-
tive of whether the information is protected
or generally known. This is especially true
where the information is zealously shielded.
See Bd. of Trade of Chi. v. Christie Grain &
Stock Co., 198 U.S. 236, 250-51, 25 S.Ct. 637,
639-40, 49 L.Ed. 1031 (1905) (finding holder
of trade secret does not lose rights by com-
municating secrets to others if done confiden-
tially pursuant to a contract); see also Mi-
croStrategy Inc., 268 Va. at 262, 601 S.E.2d

580 (a trade secret owner does not lose pro-
tection ‘‘by disclosing the secret to a licensee,
an employee, or others’’ so long as the disclo-
sure is made in ‘‘confidence’’). For example,
millions of people can enjoy a restaurant
chain’s fried chicken, but the recipe, if closely
guarded, can still be a trade secret.34

Pega’s argument is that, while not disposi-
tive, the number of people with access to
Appian’s trade secrets is relevant because it
goes to multiple issues in the case—specifi-
cally, whether Appian took reasonable efforts
in protecting its secrets and whether such
secrets were generally known and readily
ascertainable. See Code § 59.1-336. Indeed,
courts have consistently held that ‘‘the extent
to which the information is known outside of
[one’s] business’’ is a ‘‘factor[ ] to be consid-
ered in determining whether given informa-
tion is one’s trade S 505secret.’’ SI Handling
Sys., Inc. v. Heisley, 753 F.2d 1244, 1256 (3d
Cir. 1985) (quoting Restatement (First) of
Torts § 757, cmt. b (1939)). The Restatement
of Torts lists the following factors as instruc-
tive:

(1) the extent to which the information is
known outside of his business; (2) the ex-
tent to which it is known by employees and
others involved in his business; (3) the
extent of measures taken by him to guard
the secrecy of the information; (4) the val-
ue of the information to him and to his
competitors; (5) the amount of effort or
money expended by him in developing the
information; (6) the ease or difficulty with
which the information could be properly
acquired or duplicated by others.

See Restatement of Torts, § 757, cmt. b;
Pauwels v. Deloitte LLP, 83 F.4th 171, 181
n.2 (2d Cir. 2023) (applying Restatement fac-
tors); Allstate Ins. Co. v. Fougere, 79 F.4th
172, 188 (1st Cir. 2023) (same).

[59] Thus, while the number of people
with access to information is not, in isolation,
determinative of the information’s trade se-

34. The fact that some or all of the components of
the trade secret are well-known does not pre-
clude protection for a secret combination,
compilation, or integration of the individual
elements. Hence, even if all of the information
is publicly available, a unique combination of
that information, which adds value to the in-
formation, also may qualify as a trade secret.

Penalty Kick Mgmt. v. Coca Cola Co., 318 F.3d
1284, 1291 (11th Cir. 2003) (internal citations
omitted); see also Decision Insights, Inc. v. Sentia
Grp., Inc., 416 F. App’x 324, 329 (4th Cir. 2011)
(recognizing ‘‘a trade secret may be composed of
publicly-available information if the method by
which that information is compiled is not gener-
ally known’’).
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cret status—such evidence is hardly irrele-
vant. To the contrary, who is given access to
such information, and in what numbers, are
among the most important factors in assess-
ing both whether the information was gener-
ally available and the reasonableness of ef-
forts to maintain its secrecy. Turret Labs
USA, Inc. v. CargoSprint, LLC, No. 21-952,
2022 WL 701161, at *2, 2022 U.S. App. LEX-
IS 6070, at *5 (2d Cir. Mar. 9, 2022) (listing
cases); see MicroStrategy Inc., 268 Va. at
264, 601 S.E.2d 580 (inquiries ‘‘require[ ] an
ad hoc evaluation of all the surrounding cir-
cumstances’’).35

The bar for establishing that evidence is
relevant is not high. See McNeir v. Greer-
Hale Chinchilla Ranch, 194 Va. 623, 629, 74
S.E.2d 165 (1953) (‘‘The criterion of relevancy
is whether or not the evidence tends to cast
any light upon the subject of the inquiry.’’).
Appian has not provided a single case
S 506where an instruction was given informing
a jury that such ‘‘numbers’’ evidence is irrel-
evant. Instead, it has framed a different
question: is it permissible for a factfinder to
determine that confidentiality provisions are
so clear as to preserve trade secrecy despite
disclosure to numerous trusted people?36 But
that is a distinct inquiry, going to the merits
of the claim, from the question we are re-
viewing: is the excluded evidence about thou-
sands of people having access to Appian’s

trade secrets irrelevant as a matter of law in
the context of a trade secret claim?

Appian does not argue it was entitled to
judgment below as a matter of law—it ar-
gues the factfinder’s verdict should be up-
held. But, none of the cases cited by Appian
prohibit a factfinder from making the trade
secret determination based on many factors,
including the number of people with access to
the alleged secret. This is particularly true
where, as here, the adequacy of confidentiali-
ty measures was hotly disputed. Pega prof-
fered, for example, that thousands of free
trial users and prospective customers of Ap-
pian had access to review the secrets and
that Appian did not even keep track of how
many ‘‘Value Added Service Provider Agree-
ments’’ it had issued.

S 507As noted above, Appian took many le-
gitimate steps to protect its secrets—and a
reasonable jury certainly could find its ac-
tions sufficient to afford its information trade
secret status. But, ultimately, in this case,
that is a factual question; and here the trial
court improperly removed a relevant factor
from the jury’s consideration. MicroStrategy
Inc., 268 Va. at 264-65, 601 S.E.2d 580
(whether a trade secret exists is generally a
question of fact). This error denied Pega the
opportunity to effectively argue that Appian
forfeited its trade secret protection by broad-
ly sharing the information with thousands.37

35. Similarly, courts have observed that ‘‘the
chance of a leak increases as the number of
people having access to information increases.’’
United Steelworkers of Am. v. Auchter, 763 F.2d
728, 743 (3d Cir. 1985).

36. To be sure, there are cases that answer this
question in the affirmative. See SyncSort v. Inno-
vative Routines, Int’l, No. 04-3623, 2011 WL
3651331, at *15, 2011 U.S. Dist. LEXIS 92321, at
*40 (D.N.J. Aug. 18, 2011) (‘‘distribution TTT to
many users’’ does ‘‘not necessarily negate trade
secrecy,’’ as a matter of law, if the owner also
took correspondingly reasonable measures to
protect secrecy); see Dionne, 240 Va. at 297, 397
S.E.2d 110 (‘‘The secrecy need not be absolute;
the owner of a trade secret may, without losing
protection, disclose it to a licensee, an employee,
or a stranger, if the disclosure is made in confi-
dence, express or implied.’’). Similarly, courts
have rejected trade secret claims based on the
limited ‘‘number of people who had access’’—
however, even this confirms that the ‘‘numbers’’
evidence was considered. See Oberfoell v. Kyte,
No. A17-0575, 2018 WL 492629, at *3, 2018
Minn. App. Unpub. LEXIS 74, at *10 (Jan. 22,

2018). Ultimately, trade secret ‘‘number’’ issues
come in varying shapes and sizes. For example,
in Dionne, a family owned business was at issue
and the actions of one actor with a confidentiali-
ty agreement were under review—by contrast, in
a software case thousands of users may have
access, with varying levels of restrictions, and the
measures for controlling such restrictions may be
hotly contested.

37. Appian posits that the trial court actually ex-
cluded the numbers evidence based on other
grounds: ‘‘confusion’’ concerns, application of
Rule of Evidence 2:403(a)(i), or as a trial sanc-
tion. While Appian made these arguments to the
trial court, ultimately the trial court excluded the
evidence on relevancy grounds; the record does
not support Appian’s suggestion that the trial
court’s exclusion was on any ground other than
relevancy. The trial court, upon considering case
law from both sides, found the evidence that
related to the number of people with access to
Appian’s trade secrets was simply irrelevant.
‘‘My view is that the numbers are not relevant at
all, as I read the cases.’’ In granting jury Instruc-
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On remand, an instruction telling jurors that
such evidence is not relevant should not be
granted.

CONCLUSION

This complex trial ventured into uncharted
legal waters and culminated in a multi-billion
dollar damages award which we now reverse.
We reject Pega’s claim that Appian failed to
establish misappropriation of any trade se-
cret as a matter of law. However, we agree
with Pega that the trial court erred in grant-
ing Instruction 14, which relieved Appian of
its proper burden to prove causation between
the alleged misappropriation and any dam-
ages. Moreover, while Jury Instruction 14
erroneously permitted Appian to rely on
Pega’s total ‘‘sales’’ to prove unjust enrich-
ment damages, the trial court then improper-
ly foreclosed Pega, based on Interrogatory
18, from showing S 508that many of Pega’s total
sales were in areas in which Appian did not
even compete with Pega.

Under the circumstances of this case, the
trial court also abused its discretion by refus-
ing to permit Pega to attempt to authenticate
its software evidence and, as a consequence,
by excluding Pega’s software—a principal
means of demonstrating it did not steal se-
crets through Zou—on the basis that it was
on a different laptop than provided in discov-
ery. Finally, on remand, the trial court
should refrain from instructing the jury that
the number of people with access to Appian’s
platform is ‘‘not relevant’’—and, accordingly,
should not exclude all related evidence of
these numbers on that basis. We reverse the
judgment as to the VUTSA claims and re-
mand for a new trial consistent with this
opinion.

Affirmed in part, reversed in part, and
remanded.
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Background:  Army officer brought action
alleging that fellow officer had defamed
him. The Fairfax Circuit Court, Tania
M.L. Saylor, J., sustained defendant’s plea
in bar, denied plaintiff’s motion for leave to
amend, ruled that Virginia’s anti-SLAPP
(strategic lawsuit against public partic-
ipation) statute did not apply, and denied
defendant’s motion for reconsideration.
Plaintiff appealed, and defendant cross-
appealed.

Holdings:  The Court of Appeals, Frucci,
J., held that:

(1) defendant’s testimony at Board of In-
quiry (BOI) hearing was entitled to
absolute judicial proceeding privilege;

(2) defendant’s purported statement that
‘‘she was in fear of her life because
[plaintiff] knew her address and had
sued her’’ was non-actionable expres-
sion of opinion;

(3) circuit court did not abuse its discretion
by not granting plaintiff leave to amend
his complaint;

(4) as a matter of first impression, defen-
dant’s statements before BOI did not
address ‘‘matter of public concern’’ un-
der anti-SLAPP statute;

tion 13-1, the trial court stated, ‘‘I’ve re-reviewed
the case law, and it’s my view that the numbers
are not, not relevant. The reason is pretty simple.
The case law indicates what that would mean is

that you got more successful selling your secret,
you lose the secret. Certainly the law can’t allow
that.’’




