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:Executjve Summary 

The evidence shows that Organik Kimya spoliated, or pem1itted the spoliation, of 

massive ammmts of evidence prejudicial to Dow\\ allegation of trade secret misappropriation in 

this investigation. The evidence shows that the spoliation of evidence was undertaken 

intentionally and in bad faith. The evidence shows Organik Kimya flouted its obligation to 

preserve evidence in this investigation. In fact there is no evidence that even a litigation hold 

memo was issued. Further, the evidence shows Organik Kimya undertook great efforts to try 

and cover up the spoliation, including rwming specialized software and repeatedly lying to the 

court. Thusf tor the reasons stated below, Dow's present motion is GRANTED-IN-PART. 

As will be described in more detail, iT!fra. I am ordering as sanctions for spoliation of 

evidence default judgment be entered against Organik Kimya on Dow's allegation of trade secret 

misappropriation and Organik Kimya, jointly and severally with its counsel, be required to pay 

certain of Dow's costs and attorneys' fees. No doubt imposing the dispositive sanction of default 

on Organik Kimya on Dow's allegation of trade secret misappropriation is the most severe 

&'Ulction I can impose, but as will be made clear in the pages that follow, this is an extreme case, 

tor Organik Kimya flouted its obligation to preserve evidence, deliberately destroyed evidence, 

and then actively attempted to deceive the undersigned as to what it had done. Given: (I) the 

grave damage Organik Kimya's deliberate conduct potentially could have on the administration 

of justice; (2) the need to deter such egregious conduct in the future; and (3) the certain prejudice 

to Dow, only the strongest remedy available is sufticient. 

I. Introduction 

On May 19,2014, Complainants' Rolm1 and Haas Company, Rohm and Haas Chemicals, 

LLC. and the Dow Chemical Company ( coUecti vely "'Dow") filed a motion tor default and other 

sanctions against Respondents Organik Kimya San. Ve Tic. AS., Organik Kimya Netherlands 
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B.V., Organik Kimya U.S., Inc.(co!!ectively "Organik Kimya'') {Motion Docket No. 883- 019.) 

On May 29.2014, Organik Kimya filed an opposition to Dow's motion. On June 2, 2014, 

Organik Kimya filed an updated version of page 44 to its opposition. On June 9, 2014, Dow 

iiled a motion for leave. which is hereby GRANTED, to file a reply in support of its motion for 

default and other sanctions. (Motion Docket No. 883-021.) On June 17. 2014, Organik Kimya 

filed an opposition to Dow's motion fbr leave to file a reply or, in the alternative~ leave to file a 

sur-reply. Organik Kiinya's motion for leave to file a sur-reply is hereby GRANTED. On June 

24,2014 Dow tiled an opposition to Organik Kimya's motion for leave lo l:ile a sur-reply. 

OnJuly 8-9. 2014, l held a hearing on Dow's motion for default and other sanctions. 

On October 8. 2014,1 issued Order No. 25 requesting supplemental briefing regarding 

Dow's request for tees and costs. On October 14~ 2014, Dow timely filed its supplemental 

briefing. On October 16, Organik Kimya tiled a response to Dow's supplemental briefing. 

October 16, 2014. l issued Order No. 26 requesting additional supplemental brieting regarding 

Dow's request for fees and costs. On October 17, 2014, Dow timely filed its additional 

supplemental briefing. 

II. Background 

One of the great problems faced by homeowners and professionals alike is how to cover 

existing paint with that of a new color and do it with as little paint as possible. This is a long 

rec.ognized issue. The time honored way of hiding existing paint is to use paints with a high 

"reflectance value." The best way to make paint with a high rei1ectance value is to use titanium 

dioxide (Ti02) in the paint. The more Ti02 that is used, the higher the reflectance value. 

However, making higb reflectance value paint using Ti02 is expensive. for titanium dioxide is 

expensive. 

2 
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To avoid needing to use a<> much Ti02, Complainant Rohm and Haas scientists began 

developing (as early as 1979) opaque polymers that could achieve a high reflectance va)ue \Vhen 

mixed in paint and thus could be substituted for some ofthe Ti02 currently used. (Complaint at 

1~ 30, 31.) The process the Rolnn and Haas scientists developed led Rohm and Haas to 

introduce its first opaque polymers to the coatings market in 1982 with its ROPAQUETM line of 

opaque polymers. (Id at ,f 31.) Because light is lost within the tiny air voids trapped within the 

polymer(which scatters light), paint manufacturers could use the Rohm at1d Haas manufactured 

ho1low sphere polymers as po1ytneric pigments to reduce the raw material cost of their paint 

fommlations. (Jd.) 

To date, Rohm and Haas has created four different generations ofROPAQUE™ opaque 

polymers. (ld at~ 32.) Originally, the amount of voids in the polymers was around 20%, but by 

the late 1990's Rohm and Haas scientists were able to develop polymers with more uniform and 

ideal size with higher void fractions and improved hiding properties. (Id at 1 33.) As a result~ 

Rohm and Haas began its ROPAQUETM Ultra line ofpolymers in the late 1990's. which 

included the Ultra, Ultra E. and Ultra EF. (ld at 1 34.) These polymers lead the industry today. 

(ltl) According to Dow. the reason the Rohm and Haas polymer products enjoys a huge measure 

of success is because oftheir innovative process development. (/d. at 1 35.) Respondents 

recently began nianufacturing and selling opaque polymers under the commercial names OP AC 

240x and ORGA WHITE 2000. (Jd at ,136.) 

Dow alleges it owns trade secrets that contain (I) highly confidential manufacturing 

instruction for the ROPAQUE™ Ultra line of products and (2) highly confidential recipes for tbe 

''seed" polymer used as a starting material for ROPAQUE™ Ultra products. (ld at,-[ 63.) Dow 

claims its ROPAQUE™ Ultra trade secrets are secret and valuable and are not readily 

3 
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ascertainable by proper means, while providing Dow with signif1cant competitive advantages 

over competitors and \vould~be competitors. {ld at t,; 64-66.) As might be expected, Dow 

asserts it has been careful to maintain its trade secrets; including marking the Oj)aque polymer 

products 'With anonymous identifiers after shipment and making key ingredients in countries with 

strong trade misappropriation Jaws. (ld at '1'1 67-73.) 

Dow notes that Organik Kimya has hired several former Rohm and Haas employees 

relevant to this Determination, including Dr. Guillermo Perez Lorenzo and Leonardo Strozzi, 

while consulting with Dr. Dillip Nene, a 27-year Rohm and Haas employee. {/d. at 1119. 82.) 

Dow alleges that one or more of the fanner Rolnn and Haas employees revealed Rohm and Haas 

trade secrets, \Vhich Organik Kimya misappropriated in the development and commercial 

marketing ofits own opaque polymer products. (ld at 1!t 83, 84.) Hence. despite its controls, 

Dow alleges Organik Kimya manufactures opaque polymers wherein it has misappropriated one 

or more Dow Trade secrets concerning the process by which Dow manufactures the 

ROP AQUE™ Ultra products. 

Ill. Standards of La·w 

A. Spoliation 

Spoliation "is the destruction or material alteration of evidence or the failure to preserve 

property fbr another's use as evidence in pending or reasonably foreseeable litigation." Micron 

Tech. Inc. v. Rambus Inc .. 645 F.3d 1311, 1320 (Fed. Cir. 2011) (quoting Silvestri v. Gen. 

Motors Corp .. 271 F.3d 583, 590 (4th Cir. 2001)), reh'g and reh'g en bane denied (Fed. Cir. 

2011 ); West v. Goodyear Tire & Rubber Co., 167 F.3d 776, 779 (2d Cir. 1999). "Tf]he duty to 

preserve means what it says and ... a failure to preserve records-paper or electronic-and to 

search in the right places fbr those records, will inevitably result in the spoliation of evidence.n 

Pitney Bowes Gov't Solutions, Inc. v. United States. 94 Fed.Cl. l, 7 (2010) (quoting Pension 

4 
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Comm: OfUniv. of Montreal Pension Plan v. Bane ofAm. Sec,. 685 F.Supp.2d 456, 462 

(S.D.N. Y .201 O)~ abrqg(lted on other grounds, Chi11 v. Port A'uthority of New York & New Jersey, 

685 F.3d 1'35~, 162 (2d Cir. 2012). cen. denied sub. nom Eng v. Port Authority ofNeltt York and 

New Jersey.- U.S.--, 133 S!Ct. 1724, 185 L.Ed.2d 785 {2013)). A party. therefore, has an 

o})ligation to preserve relevant electronic records, including email correspondence and back-up 

media, when anticipating, litigation. SeeAAB Joint Venture v. United States, 75 Fed.Cl. at 441 

(chations Qmitted). 

B. Sanctions 

1~ Authority to Impose Spoliation Sanctions 

My authority tu impose spoliation sanctions is derived ftom the Commission's Rules.2 

Commission Rule 210.33, pursuant to which Dow filed its motion for default and other 

2 Article III Courts also possess the inherent power to sanction for spoliation of evidence~ 
It is unclear whether an AU at the lTC has analogous authority. although I t11ink there are good 
policy r~o;ons for finding so. S~ United :Medical Supply Co,, Inc. v~ U.S., 77 Fed.Cl. 257 ~ 264 
(Fed.CI. 2007) ("Although established under Article I ofthe Constitution, this court. no less than 
any Article UI tribunal1 possesses this form of inherent authority.~'); see also "The Use of 
Discovery Sanctions in Administrative Agency Adjudicatiorr', by Richard T. Frije, Indiana Law 
Journal~ Volume 59, Issue 1! Article 5 (Jan. 1, 1983); "Contempt Powers of the Administrative 
Law Judge'' by Joyce Krutick Barlow, Journal of the Natio.nal As..~ciation of Administrative 
Law Judiciary. Volume 12. Issue 1, Article 1 (March 15, 1992). To the extent an AU at the ITC 
has such authority. I do not rely on such as the basis for this Order; tl1e authority ].have under 
Commission Rule 210.33 is sufficient to resolve Dow•s present motion for default and other 
sanctions. 

I raise this issue, however~ because it is important in reviewing the case law to be 
cognizant that the calculus used to det:erm.ine whether to impose spoliation sanctions pursuant to 
a Court's inherent power differs from the calculus used to determine whether to impose 
spoliation sanctions pursuant to FRCP 37 and its corollary Commission Rule 210.33. For 
example, a court's inherent authority only may be exercised to sanction "'bad-faith conduct," 
Chambers v. NASCO Inc., 501 US 32,50 (1991); Roadway Exp .• lnc. v. Piper, 447 U.S. 752, 
767-768 (1980) ("Similarly, the trial court did not make a specific tinding as to whether 
counsel's condUct jn this case constituted or was tantamount to bad faith, a finding that would 
have to precede any sanction unde.t the court•s inherent powers."), and "must be exercised with 
restraint and discretion. !d. at 44; see Roadway Exp., Inc., 447 U.S. at 764 ("Because inherent 
powers are shielded from direct democratic controls, they must be exercised with restraint and 
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s~nctions. gives me the authority to impose san¢tions for a party's failure to make or co()perate in 

discovery. See 19 C.F.R. ~ 210.33. Rule 210.33 incorporates, FRCP 37{b) to the extent it 

permits me to issue "any other non-monetary sanction available under Rule 37(b) ofthe Federal 

Rules ofCivil Procedure.n Rule 210.33 :reads as follows. 

§21 0.33 Failure to make or cooperate in discovery; sanctions. 

(a) Motion for order compelling discovery. A party may apply to the 
adminiso;ative. law judge for an order compcltlng discovery upon reasonable 
notiee to other parties and all per.SOns affected thereby. 

{b) Non-monetary sanctions for failure to comply with an order compelling 
discovery. If a party or an officer or agent of a party fails to comply With an order 
including, but not limited to. an order for the taking of a deposition. or the 
produetiot;1 of documents, an order to answer interrogatories, an order issued 
pursuant to a ~uest for admissions, or an order to comply with a subpoena. the 
administrative law judge, for the purpose of pemiitting reSQlution of relevant 
issues and dispo~ition of the investigation without unnecessary delay despite the 
failure to complyt may take such action in regard thereto as isjust, including, but 
n,ot limited to the following: 

(l) Infer that the admission, testimony, documents~ or other evidence would 
have been adverse to the party; 

(2) Rule that for the purposes of the investigation the matter or matters 
ccmceming the order or subpoena: issued be taken as established adversely 
to the party; 

(3) Rule that the party may not introduce into evidence or otherwise :rely upon 
testimony by the party, officer, or agent, or docwnents, or other material in 
support ofhis position in the investigation; 

(4) Rule that the party may not he heard to object to introduction and use of 
secondary evidence to show what the withheld admission, testimony, 
documents, or other evidence would have shown; 

disc:retion.""); Shaffer Equip. Co., 11 F.3d at 461-62 (the court's inherent power '"must be 
exercised with the greatest restraint and caution and then only to the extent necessary"); Sampson 
v. City ofCambridge. Md. 251 F.R.D. 172, 179 (D.Md.,2008) eThe court's discretion to impose 
sanctions under its inherent authority is more limited than that under Rule 37.") ("'citing Pressey 
v. Patterson, 898 F .2d t 018, t 021 (5th Cir.1990)). 

6 
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(5) Rule tltat a motion or other submission by the party concerning the order 
or subpoena issued be stricken or rule by initial determination that a 
determination ir,t the investigation be rendered against the party, or both; or 

(6) Order any other non-monetruy sanction available under Rule 37(b) or the 
Federal Rules of Civil Procedure;. 

Any such action may be taken by written or oral order i$Sued in tb¢ course 
of the investigation or by inclusion in the initial det¢rmination of the 
administrative law judge. It shall be the duty of tbe parties to seek, and 
that of the adtnitiistrative law judge to grant, such of the foregoing me~ 
of relief or other appropriate relief as m~y be sufficient to compensate for 
the lack of \\<ithheld testimony, documents; or other evidence. u: in ,the 
administrative Jaw judge's opinion such relief would not 'be sufficient, the 
administrative law judge shall certify to the Commission a request that 
court enforcement of the subpoena or other discovery order be sought. 

( c} Monetary sanctions for failure to make or cooperate in discovery. (1) If a p~ 
or an officer; director. or managing agent of the party or perSon designated to 
testify on behalf of a party fails to obey an order to provide or pe;nnit discovery, 
the administrative law judge or the Commission may make such orders in regard 
to the failure as are jusL In lieu of or in addition to taking action listed in 
paragraph (b) of this section and to the extent provided in Rule 37(b)(2) of the 
Federal Rules of Civil Procedure, the administrative Jaw judge or the 
Commissjon, upon motion or sua sponte under §210.25, may require the party 
failing to obey the order or the attorney advising that party or both to pay 
reasonable expenses, including attorney's fees. caused by the failure, unless the 
administrative law judge or the Commission fmds that the failure was 
substantially justified or that other circumstances make an award of expenses 
unjust Monetary sanctions shall not be imposed under this section against the 
United States, the Commission, or a Commission investigative atton1ey. 

19 C,F.R. § 210.33. 

2. Sanction .. Worthy Spoliation 

To prove sanctions are warranted for spoliation of evidence, a party must show; (1) that 

the party having control over the evidence bad an obligation to preserve it at the time it was 

destroyed or materially altered; (2) that the records were destroyed or materially altered with a 

•culpable state of mind • and {3) that the destroyed or materially altered evidence was "relevant" 

to the, claim or defense of the party that sought the discovery of the spoliated evidence~ to the 

extent that a reasonable fact finder could conclude that it would support that claim or 
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defense. See Jandreau v. Nicholson. 492 .F.Jd 1372, 1375 (Fed. Cir. 2007) (quoting Residential 

Funding Corp. v. DeGeorge Fin. Corp., 306 F.3d 99, 107 (2d Cir. 2002)i; Victor Stanley, Inc, v. 

Creatiw1 Pip¢, Inc., 269 F.R.D. 497, 520·21 (D;MD. 2010); Zubulake v. UBS Warburg LLC, 229 

F.R.D. 422, 430 {S~D.N.Y. 2004). 

a. Duty to pre$erve, ~ntroJ., br~ch of the duty to preserve 

The Supreme Court has stated, 

''(d]ocument retention policies, which are created in part to keep ~rtain 
infollrultion from getting into the hands of others, 'including the Oovemrnent, are 
common in business. It is, of course, not wrongful for a manager to instruct his 
employees to comply with a valid d()(.'Ument retention policy under ordinary 
ciroumstances. ·~ 

Arthur Andersen LLP v; United States, 544 U.S. 696, 704 {2005) (internal citation and quotation 

marks omitted). Thus, "a party can only be sanctioned for destroying evidence if it had a duty to 

preserve it.'' Zubulakev. UBS Warburg LLC, 220F.R.D~ 212,216 (S.D.N.Y. 2003). "'[T]he 

duty to preserve means what it says and ... a failure to preserve records-paper or electronic-

and ta search in the right places for those recQrds, will inevitably result in the spoliation of 

evidence." See Pitney Bowes Gnv't SolNticms. inc. v. Unijed States, 94 Fed.CJ. 11 7 (Fed. Cl. 

2010)(quotingPension Cmnm. 0/Univ. of Montreal Pension Plan v. Bane of Am. Sec., 685 

F.Supp.2d 456,462 (S.D.N.Y.2010). abrogated on other grounds, Chin v. Port Authority o[New 

3 Although the Federal Circuit articulated these requirements as the test for detennining whether 
a specific type of sanctiot'l:---&1 adverse inference--could be imposed for the destruction of 
documents, Jandreau v. Nicholson, 492 F.3d 1372, 1375 (Fed. Cir. 2007). the test is of more 
general applicability. In fact a number of courts rely more broadly on this test to prove 
spoliation thatwammts a sanction, including courts in the Sec.ond, Fourth, Fifth, Si.xtl:l, and 
Ninth Circuitst as well as the Court of Federal Claims. See, e.g.,) G. W v. Rye City School Dist., 
554 Fed.Appx. :56, 57 (2nd Cir. 20 14); Beaven v. US. Dep't ofJustice. 622 F.3d 540. 553 (6th 
Cir. 2010); K-Con Bldg. Systems. Inc. v. U.S., 106 Fed.Cl. 652, 663..()4 (Fed. Cl. 2012); Surowiec 
v. Capital Title Agency, 790 F.Supp.2d 997, 1005 (D. Ariz. 2011); Nieman v. Hale, 2014 WL 
1577814, •3 (N.D. Tex. 2014); Goodman v. Praxair Services, inc., 632 F.Supp.2d 494,509 
(D.Md. 2009); Emery v. HarriS, 2014 WL 710957, *6 (E.D. Cal. 2014). 

8 
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l'ork & ·"''eu•,Jersey, 685 F.3d 135* 162 (2d Cir.2012)~ cert~ denied suo. nom Eng v. Port 

Authority of New YorkandNewJersey1-, -U.S.--~ 133 S.Ct.l724, 185 L.Ed.2d 185 (4013)). 

The duty to preserve evidence begins when litigation is ••pending or re~sonably foreseeable ... 

Silvestri- v. General Motors Corp.,, 271 F~d 583, 590 (4th Cir;2001). See also W~t v. Goodyear 

Tire & Rubber Co.~ 167 F.3d 776,779 (2d Cir.f999} (applying the samesmndard). ''This is an 

obJective standardt asking not whether the party in fact reasonably foresaw litigation. but 

whether a reasonable party in the same,factttal Circumstances would have reasonably foreseen 

litigation.h Aficnm v Rambus, 645 F.3d 1311, 1320 (Fed. Cir; 2011.) ~'Thus, the proper 

standard for determining when the duty to preserve documents attaches is the tlexible one of 

reasoQably for~seeable litigation, without any additional gloss:• /d. at 1321. 

''In deteonining whether a party bears responsibility for spoliation of evidence. the key 

inquiry is identifying who had control ()Ver the evidence. If a party having control over evidence 

allows that evid~ce to be discarded, then the disposal of that evidence is attributable to that 

party. regardless of who actually discarded the- evidence., Chapman Law Firm, LPA v. United 

States, 113 Fed.Cl. 555,610 (Fed. Cl. 2013) (citing K-Con Bldg. Systems. Inc. v. US., 106 

Fed.Cl. 652, 664 (Fed. Cl. 2012)). 

"The concept of control ... in the context of Rule 34 provides the closest analogy to 

control in connection with a spoliation issue.n Goodman v. Praxair Services, Inc.~ 632 

F.Supp.2d 494. 515 (D.Md. 2009). While courts agree that physical possession is not necessary 

for a party to have control over evidence, see e.g., id, coutis differ on what constitutes "control." 

This is an open question for the federal Circuit. The prevailing view. and the one I adopt here, is 

that "control'~ includes not only legal control over evidence, but also practical control over 

evidence. Thus, a party is said to have "control" if the party bas .. the right~ authority, or practical 

9 
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ability'tto obtain the documents fromanon-partyto the action_ See Mazzei v. Money Store, 

2014 WL 3610894, *:) (S.D.N.Y. 2014) \'A party has control over evidence when it bas 'the 

right, authority~ or practical ability tQ obtain the documents from a non•party to the 

action."')(quotin~ In reNT~ Inc. Sec. Litig., 244 F.R.D, 179, 195 (S.D.N.Y. 2007)); Digital 

Vending Services Intern., Inc. V; linNersityofPhoentx_.ll'lC., 2013 WL 5533233, *5 (E.D.Va. 

20 13) ('~The ability to control i$ defined by the FourtltCircuiras when that party has the right, 

authority, 9r practical ability to obtain the documents from a nonparty to the action!') (internal 

quotations omitted)~ Pqcijic Coast Marine Windshields Ltd v. Malibu Boats, LLC, 2012 WL 

10817204. *5 (M.D.Fla. 2012) f'Conttol may be inferred, even when a party does not have 

possession or owneJSWp of the evidenc~ 'when that party lias the right. authority, or practical 

ability to obtain [the evidence] from a non-party to the action. "')(quoting Victor Sianley, Inc. v. 

Creative Pipe, Inc .• 269 ,F.R.D. 497.523 (D.Md. 2010)); Coral Group. Inc. v. Shell Oil Co., 286 

F.R.D. 426, 441 (W.D.Mo. 2012) ('"[D]ocuments are considered to be under a party's control 

when that party has the right~ authority, or practical ability to obtain the documents from a non­

party to the action.") (internal quotations omitted); see also Bush v. Ruth's Chris Steak House. 

Inc., 286 F.R.D. 1, 5 (D.D.C. 20 12) (""Control does not require that the party have legal 

o'\\nersWp or actual physical possession of the documents at issue, but rather "the right, authority 

or practical ability to obtain the documents from a non~party to the action.") (citing In re NT4 

Inc. Sec. Litig., 244 F.R.D. 179, 195 {S.D.N.Y. 2007); United States JTC \i. ASA1; Inc.; 411 F.3d 

245 (D.C.Cir. 2005)); but see Chaveriat v. Williams Pipe Line Co .• 11 F.3d 1420,1427 (7th Cir. 

1993) ("[T]he fact that a party could obtain a document if it tried hard enough and maybe if it 

didn't try hard at all does not mean that the document is in its possession, custody, or control; in 

fac~ it means the opposite."'). 

10 
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b. Culpable .state of mind 

Tbe: Federal Circuit has not clarified the level of culpability required for a finding of 

spoliation. In Jandrem~ v. Nit;;luilson, the Federal Circuit articulated the test for detennining 

wh¢ther an adverse inference sanction could be imposed for the destruction of documel:lts. bt,tt 

dic} not comnret1t on what level of culpability was required fQr the imposition of an adverse 

inference or other sanctions. See 4.92 F.3d 1 '372 (Fed. Cir. 2007). In Micron Tech,, Inc. v. 

Rambusi Inc., the Federal Circuit opined that ~'[a] determination ofbad faith is norltWI~v a 

prerequisite to the imposition of dispositive sanctions for .spoliation .•.. " Micron Tech. Inc., 645 

F.3d at 1327 (emphasis added). Thus. it generally remains an •~open question in this circuit" as 

to what level of culpability is required to impose spoliation sanctions. United Med. Supply Ca., 

77 Fed.Cl. at 266. As the court in United Medical Supply Co. remarked: 

There is, in fact, a division of authority among the circuits on this issue .... On one 
end of [the] spectrwn) actually representing a distinct minority. are courts that 
require a showing of bad faith before any form of sanction is applied. Other courts 
expect such a showing, but only for the imposition of certain more serious 
sanctions, such as the appJicatioti of an adverse inference or the entry of a default 
judgment. Further relaxing the scienter requirement, some courts do not require a 
showing of bad faith, but do require proof of purposeful. willful or intentional 
conduct~ at least as to certain sanctions. so as not to impose sanctions based solely 
upon negligent conduct. On the other side of the spectn:tm, we find courts that do 
not require a showing of purposeful conduct, at all, but instead require merely that 
there be a showing of fau1t; with the degree of fault, ranging from mere 
negligence to bad faith, impacting the severity of the sanction. lf this continuum 
were not complicated enough, some circuits initially appear to have adopted 
universal rules, only to later shade their precedents with caveats. Other times, the 
difference between decisions appear to be more a matter of semantics, perhaps 
driven by state law, with some courts, for example, identifYing as ''bad faith ... 
what others would call ·~recklessness" or even "'gross negligence.'• 

Id at 266-67 (footnotes omitted); see Victor Stanley, 269 F.R.D. at 529; Jandreau v. Nicholson, 

492 F3d 1372 (Fed. Cir. 2007) (stating that "while some circuits have held that a showing that a 

11 
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party was negligent .in the destruction of records c.reates an adverse inference, we need not decide 

whether tltat is the correct rule •.. "}. 4 

I adopt l1ere what I l;>elieve to be the more reasoned position that spoliation sanctions may 

he imwsed a.~ long as the qestruction ofevidence was '•blameworthy" (i.e., with fault)~ with the 

degree of culpability impacting tlte severity of tlte sanction. See Chapman Law Firm,. LP A v. 

United States~ 113 Fed.CL 555, 610~611 (Fed.C1. 2013}; Beaven v. U.S. Dept. of Justice, 622 

F.3d 540, 554 (6th Cir. 201 0) ("[T]he ~culpable statt of mind' factor is.satisfied by a showing 

that the evidence was destroyed knowingly, even if without intent to (breach a duty to preserve 

itJ, or negligently. When appropriate, a proper swliation sanction should serve both fliimess and 

punitive fu,nct:ions, but its severity should cortespond to the district court's finding after a fact-

intensive inquiry into a party's degree of fault under the circumstances, including the recognition 

that a party's degree or fault may rang[ e] frotn innocence through the degrees of neglig¢nce to 

intentionality.") (internal quotations and citations omitted); Residential Funding Corp. v. 

DeGeorge Financial Corp .• 306 F.3d 99, 108 (2d Gir. 2002) {''As we explicitly noted in Bymie, 

however, the ~culpable state of mind' fact~r is .satisfied by a showing that the evidence was 

destroyed knowingly. even if without intent to [breach a duty to preserve it], or negligently;") 

(internal quotations omitted); Vol<::an Group, Inc. v. Omnipoinl Communications. Inc.~ 552 

Fed.Appx. 644~ 646 {9th Cir. 2014) ("The record also supports the district court's finding that 

Netlogix's spoliation ofevidenc.e resulted from "willfulness, fault, or bad faith."'); Montoya v. 

4 fn examining the case law it is worth taking heed that a nwnber of cases appear to conflate 
willfulness with bad faith. Victor Stanley. 269 F.R.D. at 530 (''Nevertheless, courts often 
combine their analysis of willfulness and bad faitlt." "Willfulness is equivalent to intentional, 
purposeful~ or deliberate conduct." /d. "IB]ad faith requires 'destruction for the purpose of 
depriving the adversary of the evidence. •n ld Bad faith conduct necessarily is willful conductt 
however~ willful conduct need not rise to the level of bad taith. Id ("'Conduct that is in bad faith 
must be willful, but conduct that is willful need not rise to bad faith actions.") 

12 
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Orange County Shcrif.f's Dept., 20l:l WL 6705992, *9 (C.D,Cal. 2013) ("At a minimum, the 

culpable state of mind includes negligence.~) (citing Glover v, BJC Corp. t 6 F.3d 1318, 1329 (9th 

Cir. 1993) (stating that "simple notice ofpotential.relevance to the litigation" is sufficient to 

impose sanctions for spoliation}; Lewis v. Ryan, 261 F.R.D. 51~~ ~21 (S.D.Cal. 2009)); Sampson 

V. City of Cambridge, Md:, 251 F.R.D. 172, 179 (D.Md. 2008) {''The three possible states of 

mind that satisfY this requirentent are. bad faith destruction, gross negligence, and 9rditwy 

negligence. Although; some courts require a showing of bad faith before imposing sanctions, tlie 

Fourth Circuit requires only a ~owing of fault, With the degree of fault impacting the severity of 

sanctions:') (internal citation omitted)~ see also PQrche v: Ode1t, 2009 WL 500622. *7 (N.D.Ill. 

2009) eThe next element in detennining whether sanctions ate proper requires the Court to 

determine whether defendants were at fault for their failure to preserve evidence. Fault does not 

require that the failure to preserve evidence result ftom a party's subjective state of mind. It can 

also be the result of how objectively reasonable that party's conduct was in light ofthe 

circumstances. Whether it be in the folll'l, of'extraordinarily poor judgment,~ 'gross negligence,' 

or 'reckless disregard of a party's obligation/ all three fonns of fault can justify an award of 

sanctions."'); Reinsdoifv. Skechers U.S.A., 1m:., 296 F.R.D; 604, 627-28 (C.O.Cal. 2013) ("'In the· 

Ninth Circuit. a partyts destruction of evidence need not be in 'bad faith' to warrant a court's 

imposition of sanctions. The Ninth Circuit has instructed that district courts may impose 

sanctions even against a spoliating party that merely had simple notice of potential relevance to 

the litigation. Nevertheless, a party's motive or degree of fault in destroying evidence is relevant 

to what sanction, if any, is imposed .... [M]any courts in this Circuit have adopted the reasoning 

of the Zubulake IV and Residential Funding Corp. courts and have similarly instructed that "[t]he 

•culpable state of mind' includes negligence."), I believe this to be the more reasoned position 
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for two nmin reasons. First. notably, neither FRCP 37(b), FRCP 37(d)~ Rule 210.33(b), nor Rule 

21 0.33( e) requires a shoWing of bad faith as a precondition to the imposition of sanctions. 

Instead, they require only that the sanctions imposed be ~just.n 

Th~ omission of any me.ns rea requirement is not ~n oversight. Indeed, in 1970, 
Fed.R.Civ~P. 37(9). was modified to eliminate the requirement that the failure to 
comply with a diScovery request be "willful~" with specific indic~on in the 
drafters, notes that, under the modified rule, sanctions could be imposed for 
negligence.· See Advisocy Comm. Notes to 1970 Atnendments~ see alsa Coane v. 
Ferran~ Pan Candy Co .• 898 P.2d 1030. 1032 (Sth CirJ 990). Under the revised 
rule, willfulness instead factors only into the selection of the .sanction. 

See United Medical Supply Co., Inc. v. U.S., 77 Fed.CI. 257, 267-268 (Fed.Cl. 2007). As such, it 

is apparent that 'bad faith~ need not be shown in ordet to impose spoliation sanctions authorized 

by FRCP 37(b) and(~) and by extension Rule 210.33 (b) and (c). Jet; Residential Funding Corp. 

v. Degeorge Fihlmcial Corp., 306 F.3d 99, 108 (2d Cir. 2002); see also Design Strat~gy. lnc. V; 

Davis~ 469 F.3c:l. 284, 296 (2d Cir. 2006) (reaching this same conclusion as to Fed.R.Civ.P. 

37(c)}; Southern Stales Rack and Fixture; Inc. v. Sherwin-Williams Co., 318 F.3d 592, 596-97 

(4th Cir. 2003) (same). Second. from a practical standpoint~ a rule that would not permit the 

imposition of sanctions for grossly negligent or simple negligent spoliation ofevidence would 

potentially undermine one of the basis for which sanctions are imposed, redress of the harm to 

the truth ~eeking process. For example, 

Where intentioually egregious conduct leads to spoliation of evidence but causes 
no prejudice because the evidence destroyed was not relevant, or was merely 
cumulative to readily ayail.able evidence, or because the same evidence could be 
obtained from other sources, then the integrity of the judicial system has been 
injured far less than if simple negligenc-e results in the total loss of evidence 
essential for an adversary to prosecute or defend against a claim. In the fonner 
instance, the appropriateness of a case-dispositive sanction is questionable despite 
the magnitude of the culpability, be<:ause the harm to the truth-finding process is 
slight, and lesser sanctions such as monetary ones will suffice. In contrast. a 
sympathetic though negligent party whose want of diligence eliminates the ability 
of an adversary to prove its case may warrant case-dispositive sanctions, because 
the damage to the truth·seeking process is absolute. 

14 
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Victor Stanley, Inc. v. Cremive Pipe, Inc., 269 F.R.D. 497, 526 (D.Md. 201 0), 

c. Relevancy and Prejudice 

"'Relevance" for spoliation purpo~es is a t\vo-pronged iinding of relevance and prejudice 

because ''for the court to issue satwtions, the absence ofthe evidence must be prejudicial to the 

party alleging spoliation of evidence.~' Vidor Stanley, Inc. v. Creative Pipe, Inc., 269 F.R.D. 

497, 531 (D.Md. 2010); see Reinsdorfv, Skechers U.S.A., Inc., 296 F.R.D. 604, 627 (C.D.Cal. 

2013); Consol. Aluminum COIJJ. v. Alcoa,. Inc., 244 F.R.D. 335, 346 (M.O.La. 2006) {noting that, 

in determining whether an adverse inference is warranted, the '"'relevance' factor'' involves not 

only relevance but also '"whether the non-destroying party has suffered prejudice from the 

destruction of the evidence'"); Rimkus Consulting Group, Inc. v. Cammarata, 688 F.Supp.2d 598, 

616 (S.D. Tex. 2010). "In the context of spoliation, lost or destroyed evidence is 'relevant' if 'a 

reasonable trier of fact could conclude that the lost evidence would have supported the claims or 

defenses of the party that sought it."' Victor Stanley, 269 F.R.D. at 531 (quoting Thompson, 219 

F.R.D. at 1 01.) "Prejudice" requires a sho"Wing that the spoliation "materially affect(s) the 

substantial rights of the adverse party and is prejudicial to the presentation of his case." Micron 

Tech .. Inc. v. Rambus, Inc., 645 F.3d at 1328; see Victor Stanle,.v, 269 F.R.D. at 532 ("Spoliation 

of evidence causes prejudice when, as a result oft.he spoliation, the party claiming spoliation 

cannot present evidence essential to its underlying claim.") (internal quotations omitted). 

·'Generally, courts tind prejudice where a party's ability to present its case or to defend is 

compromised.'' Victor Slanley, 269 F.R.D. at 532. Courts recognize that '"[t]he burden placed 

on the moving party to show that the lost evidence would have been favorable to it ought not to 

be too onerous. lest tne spoliator be permitted to prot1t from its destruction ... See Rirnkus, 688 

F.Supp.2d at 616 (internal citations omitted); Yelton v. PHJ, lnc., 279 F.R.D. 377, 393 (E.D.La. 

15 
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2011) ('"[G]iven the facts and circumstances presented here. the Court finds that PHI has carried 

its lintited burden of demonstrating that the lost documents 'Would have been relevant"). To 

show prejudice a party must only ••come fonvard with plausible" c-Oncrete. suggestions as to what 

[the destroyed) evidence might have been." Micron Tech. Inc., 645 F.3d at 1328 (emphasis in 

original). 

If, however, it is shown that the spoliator acted in bad faith, the spoliator bears a "'heavy 

burden) to show a tack of prejudice to the opposing party because "r a] party who is guilty of ... 

intentionally shredding documents ... should not easily be able to excuse the misconduct by 

claiming that the vanished documents were of minimal import."'5 ld (quoting Anderson v~ 

Cryovac, Inc., 862 F.2d 910, 925 {1st Cir. 1988)}. Likewise. "'a failure to preserve documents in 

bad faith, such as intentional or wi11ful conduct, alone establishes that the destroyed documents 

were relevant." Sampson v. City q(Cambridge, A·fd., 251 F.R.D. 172, 179 (D.Md. 2008); see 

11wmpson. 219 F.R.D. at 1 01; Victor Stanley., 269 F.R.D. at 532; Broadspring, Inc. v. Congoo, 

LLC, 2014 WL 4100615, *24 (S.D.N.Y. 2014)("Where the destruction of evidence is tbund to 

be v.illful, courts presume the relevance ofthe destroyed evidence'"); Barrette Outdoor Living. 

Inc. v. Michigan Resin Representatives, 2013 WL 3983230, * 14 (E.D.Mich. 2013) ("This is 

because •[w]hen evidence is destroyed in bad faith[,] ... that fact alone is sufficient to 

demonstrate relevance:~') (quotingZubulake v. UBS Warburg LLC, 229 F.R.D. 422,431 

(S.D.N.Y. 2004)). '"The reason relevance is presumed following a showing of intentional or 

willful conduct is because of the logical inference that, when a party acts in bad faith, he 

demonstrates fear that the evidence will expose relevant~ w1favorable facts." Sumpson, 251 

5 It should go \\'ithout saying. but a finding of prejudice necessary includes a finding of 
relevance, because the spoliation of irrelevant evidence cannot be prejudiciaL 

16 
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F.R.D. at 197 {citing Vodusek v. Bayliner Afarine Corp., 71 F.3d 148, 156 (4th Cir. 1995). ''That 

is, prt:.iudice is presumed precisely because relevant evidence, i.e., evidence presumed to be 

unfavorable to the spoliating party, has been intentionally destroyed and is no longer available to 

the innocent party." Sekisui American Co17J. v. Hart. 945 F.Supp.2d 494, 504 -505 (S.D.N. Y. 

20 13) (intemal quotations and footnotes omitted). Thus, if a party acted in bad fc'lith in failing to 

preserve evidence then relevance and prejudice are presumed. Notably, this presumption does 

not ~hange the burden of proof (i.e., burden of persuasion), which rests on the party seeking 

sanctions to prove each of the elements of a claim for sanctions, but rather sbitts the burden of 

production to the spoliator to rebut the preswnption by showing that the destroyed. lost. or 

altered evidence was not relevant or did not prejudice the party seeking sanctions. See Micron 

Tech., lnc.t 645 F.3d at 1328 ("'The proper resolution of this issue turns largdy on whether 

Rambus has the burden to show lack of prejudice or Micron has the burden to show prejudice. 

As discussed above. this turns on whether the district court, on remand, concludes that Ran1bus 

was a bad faith spoliator."); Chrysler C01p. v. US., 592 F.3d 1330, 1338 (I.-ed. Cir. 2010) ('"The 

culpable destruction of relevant documents does not relax the burden of proot: although it may 

aid a party in meeting that burden by giving rise to an inference that the infonnation contained in 

the destroyed documents would have been unfavorable to the party responsible for their 

destruction.~') (citing Jandreau v. Nicholson, 492 F.3d 1372, 1375 (Fed. Cir. 2007)). '"'Ifthe 

spoliating party makes such a showing, the innocent party, of course, may offer evidence to 

counter that proof." Victor Stanley, 269 F.R.D. at 532. 

3. A Yailable Sandions 

The sanctions available for imposition for a parties' tailure to make or c.ooperate in 

discovery can be found in Rule 210.33. 19 C.P.R.§ 210.33. Commission Rule 210.33(b) lists 

non-monetary sanctions. including: (1) Infer that the admission, testimony, documents. or other 

17 
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evidence \vould have been adverse to the party; (2) Rule that for the purposes of the investigation 

the matter or matters concerning the order or subpoena issued be taken as established adversely 

to the party; (3) Rule that the party may not introduce into evidence or othem1se rely upon 

testimony by the party. officer. or agent, or documents, or other material in support of his 

position in the investigation; ( 4) Rule that the party may not be heard to object to introduction 

and use of secondary evidence to show what the wHhheld admission, testimony, documents, or 

other evidence would have shown; (5) Rule that a motion or other submission by the party 

conceming the order or subpoena issued be stricken or rule by initial determination that a 

detem1ination in the investigation be rendered against the party, or both; or (6) Order any other 

non-monetary sanction available under Rule 37(b) of the Federal Rules of Civil Procedure. 19 

C.P.R. § 21 0.33(b ). Federal Rule of Civil Procedure 37(b ), to which Rule 21 0.33(b) refers, 

includes the foHowing additional sanctions: striking pleadings in whole or in part; staying fmther 

proceedings until the order is obeyed; dismissing the action or pmceeding in whole or in part; 

rendering a default judgment against the disobedient party; and treating as contempt of court the 

failure to obey any order except an order to submit to a physical or mental exarnination. Fed. R. 

Civ. P. 37(b). Commission Rule 210.33(c) permits the imposition ofmonetarysanctions, 

including •·reasonable expenses"' and «attorney's fees." 19 C.P.R.§ 210.33(c). 

Sanctions for spoliation should be crafled to "'vindicate the trif'old aims of: ( l) deterring 

future spoliation of evidence; (2) protecting the [complainants'] interests; and (3) remedying the 

prejudice [complainants] suffered as a result of[respondents] actions." Micron Tech., Inc., 645 

F.3d at 1329 (citing Westv. Goodyear Tire & Rubber Co., 167 F.3d 776, 780 (2d Cir.l999)) 

(alterations added); West~ 167 F.3d at 779 ("'The sanction should be designed to: ( 1) deter parties 

from engaging in spoliation; (2) place the tisk of an erroneous judgment on the party who 
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wrongfully created the t·isk; and (3) restore the prejudiced party to the same position he would 

have been in absent the wrongful dcstmction of evidence by the opposing party."). More 

expansively, sanctions for spoliation should be designed "to punish the spoliator, so as to ensure 

that it does not benefit from its misdeeds; to deter future misconduct; to remedy, or at lea.o;t 

minimize, the evidentiary or financial damages caused by the spoliation; and last, but not Teas~ to 

preserve the integrity of the judicial process and its trutl1-seeking function." See United Med 

Supply Co. v. United States, 77 Fed.CJ. at 264 (citations omitted); Hynlx Semiconducfm• Inc. v. 

Ram bus Inc., 645 F.3d 1336. 1345 (Fed. Cir. 2011) (''Most relevant in this case is the point 

when the duty to preserve evidence begins. This detem1ination is informed by a number ofpolicy 

considerations, including "the need to preserve the integrity ofthejudicia1 process in order to 

retain confidence that the process works to uncover the truth.'') (quoting Silt•estri, 271 F.3d at 

590.); Schumacher lmmobilien UND Beteiligungs AD l'. Prova, Inc., 2010 WL 2867603, *5 

(M.D.N.C. 201 0) ("Courts have the power to impose sanctions for spoliation of evidence iu order 

to "'preserve the integrity of the judicial process in order to retain confidence that the process 

works to uncover the truth."). Thus, in deten11ining an appropriate sanction. I "'mnst take into 

account ·o) the degree oft"imlt of the party who altered or destroyed the evidence; (2) the degree 

of prejudice suffered by the opposing party; and (3) whether there is a lesser sanction that will 

avoid substantial unfairness to the opposing party and, where the offending party is seriously at 

fault, will serve to deter such conduct by others in the future.'" Aficron Tech., Inc., 645 F.3d at 

1329 (quoting Schmicl. 13 F .3d at 79) (emphasis in original); see Apple, Inc. v. Samsung 

Electronics Co., Ltd., 888 F.Supp.2d 976, 992 (N.D.Ca1. 2012). Accordingly. although the 

choice of sanction is within my discretion, the sanction must be proportionate to the conduct 
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being punished and the harm that the conduct caused. !d. at 1326, 1329; seeK-Con Bldg .. 

Systems, Inc. v. ll.S., 106 Fed.Ct 652,666 (J?ed.Cl. 2012). 

lV. Discussion: 

Dow asks me to sanction Organik Kimya for its spoliation of evidencet which "is the 

destruction or material alteration of evidence or the failure to preserve property for another~s use 

as evidence in pending or reasonably foreseeable litigation.~' Micron Tech., Inc. v . .Ram bus Inc., 

645 F.3d 1311; 1320 (Fe<l. Cir. 2011). In this investigation I issued a series of subpoenas, an 

Order to preserve evidence,, and Oiders to compel the forensic inspection of certain evidence; aU 

of which were violated. As discussed in more detail below~ after each Order evidence was 

destroyed. 

A. Spoliation 

Dow argues that Organik Kimya is responsible for the spoliation of certain evidence that 

was in the possession of three people: Dr. Dilip Nene. Dr. Guillenno Perez, and Mr. Leonardo 

Stro7.zi. Thus. J will discuss in the context of these three individuals whether there was 

-spoliation in violation of an Order issued in this investigation. 

l. Perez laptop 

On February 4, 2014, Dow moved to compel Organik Kimya to make certain of its 

computers and networks available for forensic inspection, copying and analysis. {Motion Docket 

No. 883-012) Among other things. Dow requested that its forensic experts be permitted to 

"{i]nspect, C<>PY and search the hard drives of laptops and/or computers used by Organik Kimya 

employees Sibel Altiniok, Nur Basak Ergun Ersen. Fatma Arslan, Guillermo Perez, and Bradley 

McPhee since November 1, 2007." (/d (emphasis added)~) Organik Kimya opposed the 

forensic inspection of Dr. Perez's computer(s) arguing Dow's request was baseless because Dow 

did not accuse Dr. Pere-.z: of misappropriation or even contend that he was aware of any allege-d 
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trade secrets. Organik argued that except for Dr. Petez"s pt:evious involvement with Rohm & 

Haas. Dow had not articulated ·any basis for the inspection 6f his computQr. I disagreed stating: 

The relevancy of Dr: Perez is explained in Dow•s letter of January 10 at 
pages 2-5. There Dow cites to· an email from Nur Basak Ergun Ersen to Sibel 
Altinok stating that "a ·file Wits created within the Lab concerning all meeting 
notes and mails on Opac 101,103, 204x and seeds~.. The tnetadata accompanying 
that email included the following 4escrlption~ "As a result of the recent meetings 
held with Dilip Nene, the information obtained about ~seed~ and •opac pol)mers' 
are summarized as follows." Another email cited by Dow states that "'[m]eetfng 
notes· related to Orgal Opac 204 X are indicated in the link below.,, · The link 
listed in the email was to the 0 drive [ 1 Thus these 
two emails suggest that meeting n()teS \\rete created based on meetings held with 
Dr. Neue; that the meeting notes discuss seed and opac polymers; and that such 
meeting notes were stored on the 0 drive [ ] 

Dt. Perez becomes relevant because Organik asserts that the documents in 
the 0 drive [ ] do not involve Dr: N~!t but rather 
"involve Dr~ Perez and that patent application." (Dow January 10 Letter at Exb. 
L) Further, in another email with Orgal Opac 204 X in the subject line, Nur 
Basak Etgun Ersen writes to SibeJ Altinok that "[c]onfidential information related 
to the consultant are still recorded he~ they were supposed to be erased by the IT 
department." Organik asserts that the •'consultant" referred to in the email is not 
Dr. Nene, but rather Or. Perez. (ld) However~ as Dow sets out in its letter. at the 
time of the email Dr. Perez had been en1ployed full time for nearly six years as 
Organik's Polymer R&D Manager. Thus I agree with Dow that it seems 
implausible that Dr. Perez would be refen-ed to as '~the consultant.'' Organik 
further asserts that Dr. Perez. not Dr. Nene. is the "Dr. X from R&Hn referred to 
in an email from a distributor trying to solve a customer's problem. However, as 
Dow sets out in its letter. Dr. Perez was Organik's Polymer R&D Manager and 
was specifieally CC'd on the email. I agree with Dow.that it seems implausible 
that Dr. Perez, who was speciftcally CC'd by name ()n the email, would then be 
referred to cryptically as 4'Dr. X from R&H" in the same email. Thus, for at least 
the above reasons, I find the forensic inspection of br. Perez's computers to be 
justified, relevant,. and reasonably calculated to lead to the discovery of 
admissible evidence. 

(Order No .. 16 at 8-9 (Feb. 20, 2014).) Accordingly~ on February 20t 2014~ I issued Order 

No. 16t granting-in-part Dow's motion to compel and ordering, inter alia, the forensic inspection 

of''Dr. Perez's computer(s)." (ld at 9.) 
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On February 26_~ 2014, six days after l issued Order No. 16~ Stroz Friedberg. Dow~s 

forensic expertst traveled to Jstanbul, Turkey to inspect and image Organjk Kimya' s network and 

compoters purs\lant tt,> Or4er No. 16. On_ February 26. 2014, they met \Vith Otganik Kimya's 

cow1sel and management to discuss the logistics of the inspection that was to take place the next 

day oti Febfqary 27, 2014. The evidence shows that Organik Ki.mya dictated a late 11:00 am 

start for the inspection because counsel for Organik Kimya was to be attending a soc.cer match 

expected to Jast well into. the nighf of F~tllary 26 and because there would be morning traffic. 

(See ClB, Ex. 15 {Lynch Decl.) at, 12~13.) 

On February 27~ 2014,. Stroz Friedberg mived at the appointed hour for the forensic 

inspection. (CIB, Ex. 16 (Lynch Dep.) at J 91:11-17 .) Stroz Friedberg inspected and imaged a 

number of computers and electronic files pursuant to Order No. t 6. including the Perez laptop. 

(ld at1 14.) 

As discussed in more detail below, the analysjs of the Perez laptop revealed that,. in 

complete disregard of Order No. 16, Organik Kimya essentially wiped the laptop hard drive 

clean by overwriting massive amounts of potentialiy recoverable data in the days leading up to 

the inspection. 

The evidence shows that on February 23, 2014, three days after 1 issued Order No. 16, the 

· large ~'unallocated" space on Perez's laptop's "C'' drive6 was overwritten by copying the 

Program Files folder at least one hundred eight (1 08) tinles. 7 (ClB, Ex. 15 at 11 361 39-43, 56-

58.) The Program File folder is the default location on a Windows computer for storing installed 

6 The Perez laptop had a single hard drive that was partitioned into a "C" drive and a "D"' drive. 
7 "UnaUocate4 space is an important area for forensic analysis, because it contains previously 
deleted files that can sometimes be recovered, at least until such time as they ate overwritten by 
subsequently created files." (CIB. Ex. 15 at 1 44.) 
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programs (e.g .• word processing. email pl'()grams~ etc.). (Jd at 1 38.) The evidence shows that 

the Program File folder on Perez's laptop took up .approximately 1.8 gigabytes, (ld at 1 45.) 

TI1us,. by copying the Progtanl File iblder 108 tim~. Organik Kimya managed to overwrite 911e 

hundred ninety (190) gigabytes worth ofl,ltlallocated space on Perez's laptop's "C', drive.:s By 

doing so, Organik Kimya made tt impossible to now know the exact volume and content ofany 

previously recoverable data, as the overwritten data is irretrievable. (ld. at 1 46.) While the 

number of files overwritten is 1m.quanti:fiable, the evidence suggests ''that given the siz.e of 
I· 

unallocate4 space filled with the program files (at least J 90 GB) and the forensic evidence on the 

comptit.et;potentially hundreds of thousands of files could have been overwritten by the copy 

operation;'" (ld (emphasis added).} Hence) there is no question the overwriting of infonnation 

contained in the unaHocated space on Dr. Perez"s ha:rd drive resulting in the destruction of said 

infonnation is spoliation. 

The evidence also shows that while Organik Kimya was overwriting the '"unallocated'' 

space by repeatedly copying the Program File folder~ Organik Kimya was manipulating the clock 

of the computer to alter the metadata on those copies to hide the fact that the copies were being 

made less than a week before the ordered forensic inspection. (/d. at,, 45, 54, 56-58.) I find the 

backdating of the computer clock constitutes a purposeful fabrication and material alteration of 

evidence. What is more, 1 find purposeful fabrication and material alteration to be the only 

plausible explanation for the changes Organik Kimya made to the clock, 

8 Notably, when Perez's laptop was presented for inspection it had 209 gigabytes of unallocated 
space, (CIB, Ex. 15 at 1 45.) Thus, by making l 08 copies ofthe Program Files folder Organik 
Kimya ".substantially or completely tilled the unallocated space of the hard drive" such that 
"[a]ny previously deleted files that were recoverable on the C drive prior to those efforts would 
have most likely been overwritten by those copies." (/d. at 1 45.) 
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}~er filling the unallocated space of the "C" drive with 108 copies of the Program File 

folder, Orgnnik Kimya then dele~ed the copies on or after February 24. 2014. (ld at~ 47.) On 

February 2!), 2014, the day befure the ordered forensic inspection, the evidence ~Shows Organik 

Kimya rana program called CCieaner .. multiple times to dele_te a large percentage of the C drive 

and ali of the D drive in Dr. Perez's laptop.~'9 (Jd at,, 83 .. 84) Jn fact the evidence shows 

CCleaner Was used multiple times -Starting just hours after Organik Kimya representatives and 

counsel met with Stroz Friedberg on Febmary 26, 2014 until it was uninstaHed on February 27. 

2014, a m~re twenty minutes l;;~~;fore the ordered forensic inspection. (ld at 1'tl 85-86.) 

The evi,dence shows CCJeaner was nm on Dr. Perez's laptop with the option selecled to 

wipe unallocated space~ (!d. at 'V 91.) Forensic inspection uncovered over 600,000 files with 

names matching the naming scheme used by CCieaner to wipe unallocated space. (!d. at, 92,) 

The timestamps for those files show that the files \\<'ere created and then automatically deleted 

over the course of several hours starting around 1:45 a.m. on February 27~ 2014 and concluding 

shortly before Stroz Friedberg arrived to image Dr. Perez's laptop. (ld) The evidence shows 

Organik Kimya was able to completely wipe the '"D" drive and much of the "C" drive 011 Perez's 

laptop using CCleaner. (/d at 1 94.) Recalling that Organik Kimya's repeated copying of the 

Program File folder ostensibly overwrote the entire unallocated space on the "C" drive 

destroying any potentially recoverable data therein. the use of CCJeaner to try and wipe the '"C" 

drive of any traces of the repeated copies of the Program File folder would not in and of itself 

9 CCJeaner is a computer software program made by Piriform that has multiple uses. Among 
those uses, CCleaner has the capability of targeting specific files to be overwritten and deleted. 
ln addition, CCleaner also has the capability to overwrite unallocated space. By overwriting~ or 
wiping, unallocated space, CCleaner will overwrite all previously deleted data, rendering it 
unrecoverable. (ClB, Ex. 15 at~ 87.) 

24 

Case: 15-1774      Document: 1-2     Page: 113     Filed: 06/24/2015 (114 of 210)



Public Versiolt 

constitute a setta:rate act of spoliation as the spoliation had already occurred. Ho,vever~ the use c,1f 

CCleanerto completely wipe the "D'" drive does constitute a separate act of spoliation, 

2.. Strozzi laptop and ext~m~l stQrage devices 

Ort March 13~ 2014, Dow submitted a letter seeking a discovery teleconference to discuss 

••infonnadon uncovered thtougb the forensic ingpeetion of Dr. Nene~s c,oroputer, his declaration; 

and certain Organik Kimya depositions, and tu request that Organik Kimya and Dr. Neue be 

ordered to provide adc;litionai materials relevant to this investigation." (See Memo. Ex. 25 at t .) 

Amon$ other things, Dow asserted that the forensic inspection had revealed an email exchange 

between Organj,k Kimya employee Leo Strom and Dr. Nene. dated April 12-29, 2013, 

conducted over personal, previously~tmdisclosed email accounts, in which Mr. Strozzi referred to 

specific, propriet;lry Dow product codes in one of Dow's confidentjal and proprietary product 

recipes called RHOPLEXTM Multilobe'rM. (/d. at 2,) Dow ai'gued 1hat Mr. Strozzi could only 

know the Dow product wdes if he had access to the proprietary recipe, (/d.) Dow also asserted 

that in the email exchange .. Mr. Strozzi asked Dr. Nene point blank to misappropriate further 

Dow trade secrets relating to that recipe." (Jd) 

In submitting its letter of March 13, 2014. Dow requested that counsel for Organik 

Kimya and Dr. Nene (Mr. Schwartz) not show the letter to their c1ients until I ruled on Dow's 

requested relief for fear that dissemination of the contents of the letter would precipitate the 

additional destruction of evidence. Eventually, with the guidance and assistance of my attorney­

advisor, agreement was reached whereby counsel for the Respondents and Mr. Schwartz agreed 

to maintain Dow,s letter of .March 13~ 2014, as outside counsePs eyes only until either (a) Dow 

agreed that the letter (or parts ofit) could be shared with their respective clients or (b) I 

authorized counsel for the Respondents and Mr. Schwartz tO telease the letter (or parts of it) to 
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tbeir respective clients'. (See Organik. Kimya Letter dated March 14, 2014, EDIS Document No. 

529937.) 

OttMa.rch 14~ 2014, Organik Kimya submitted, a letter seeking a telephone conference to 

request the release of information in Dow's Jetter of March 13, 2014. (Jd) On March 19,2014, 

I held a teleconference to discuss, Organik Kimya' s and Mr. Sehwartz's request to release 

informati®. After hearing fronxthe partieS 1 concluded I needed mor~ time to consider the issue 

and decided to withhold ruling until the next day~ March 20. 2014. 

During the March 20. 2014, teleconference I announced my decision to allow the parties 

to disseminate the information in Dow~s letter to their clients.< By permitting counsel for Orga1tik 

Kimya and counsel for Dt. Nene to share the contents of Dow's March 131etter, counsel would 

then be able to prepare a formal response so that I could rule on the substance ofDow's March 

13 letter. t also issued a preservation order ("'Preservati<m Order~·) requiring that certain 

evidence§ including Mr. Stroz:zPs personal company laptop, be copied and preserved by Dow's 

forensic experts, Stroz Friedberg. (See EDIS Document ID No. 542385, March 20 Ht' g Tr. at 

6:4-22; 11: 17-').1.) I explicitly stated that I would be "mortally annoyed if anything 1-vas done to 

alter, destroy or othent1ise mess with the evidence in this case. •• (!d. at 8:15-17 {emphasis 

added); 8:17-20 ("Let's not have any ~ore playing around with hard drive~ memory devices or 

anything, or there even be the suggestion of that.").) 

Organik Kimya does not argue, but rather insinuates at two points in its opposition that an 

oral order is an insuffiCient basis to impose sanctions under Rule 210.33. (See Opposition at 33, 

45.} Organik Kimya never actually takes a positon on the issue. which I assume is a reflection of 
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its belief in the merit of its insinuation.' 0 Organik Kimya states that "[s ]ome precedent suggests 

that a sanctions motion under Commission Rule 210.33 must be based on a written order to 

compel to satisfy the notice requireJnent, ~as the ofiending party must have notice of the alleged 

discovery misconduct and be given an opportunity to comply.'" (ld at 33 (emphasis in original) 

(quoting Genentech. Inc. v. US /nt'l Trade Comm 'n, 122 F.3d 1409, 1422 (Fed, Cir. 1997).) 

During the March 20 teleconference [ stated: 

Okay. The bottom line is, and 1111 bet I'm going to allow you to talk to your 
clients, that's for certain, because I have not made a finding on spoliation. 
Acrually~ what was mentioned in that March 18th letter, excuse me, yeah, in the 
March 18th letter, would go beyond spoliation, I don't even think there is a word 
for it that's adequate. 

But be that as it may, all right, I'm going to allow everybody to talk to 
their clients, obviously, but also this is an, and I*m quoting fi-om Mr. Brinkman's 
13 March fetter, if you look at No. 2, I'm going to do No.2, and I'll read. that out 
loud. Order Dr. Nene and Organik Kimya employees Leo Strasse [sic], Guillermo 
Perez and Sybil Altamont to provide a list and logging infonnation for all 
personal Email accounts to Strasse, Ryburg [sic} for inspection of those accounts 
as well as their personal computers under existing protocol. 

(March 20 Hr'g Tr. at 6:4-22; see id at ll :17-21.) In addition, I explicitly warned: 

I would be mortally annoyed if anything was done to alter, destroy or othenvise 
mess with the evidence in tWs case. Let's not have any more playing around with 
hard drives, memory devices or anything, or there even be the suggestion of that. 

(Jd at 8:15-20.) In light of those clear statements, Organik Kimya cannot serious contend it was 

not on notice to preserve evidence. including the Strozzi laptop. 

In any event, the weight of authority holds that "'order~· should be broadly construed and 

that as such an order need not be written. See, e.g., United Medical Supp(v Co., Inc. v. US., 77 

Fed.Cl. 257, 271 {Fed.CL 2007) ('·As such, the court need not issue a written order compelling 

discovery for RCFC 37 to be triggered.''); Avionic Co. v. General Dynamics Corp., 957 F2d 

10 In my opinion this is nothing more than an attempt to seed an idea in a brief that might later be 
seized upon in a Petition for Review. 
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555, 558 (8th Cir.1992); Bhan v. N.A.1E Hasps .. Inc., 929 F.2d 1404, 1415 (9th Cir.). cert. denied, 

502 U.S. 994, I 12 S.Ct. 617, 116 L.Ed.2d 639 (1991) ("Discovery sanctions may be imposed for 

Jhilure to comply with an oral order."); Daval Steel Ptoducts, a Div. of Francosteel Colj1. v. MIV 

Fa!tredine, 951 F.2d 1357~ 1363 (2dCir. 1991) ( .. We rejected that argument. ruling that 

proceedings before tl1e district court during which thejudge issued an oral order requiring 

compliance with the subpoena provided a proper basis for the Rule 37{b){2) sanction."l; Que/a v. 

Payco'-Gei1. Am. Creditas, Inc., No. 99-C-1904, 2000 WL 656681, at *6 (N.D.Ill. 2000) 

(''Although the language of Rule 37 requires violation of a judicial order in order to impose 

sanctions, a formal. written order to comply \vith discovery is not required. Courts can broadly 

interpret what c.onstitutes an ordcl' for purposes of imposing sanctions.'') (citing Brandt v. 

Vulcan, Inc., 30 F.3d 752, 756 n. 7 (7th Cir.1994) (''While courts have only applied Rule 

37(b)(2) where parties have violated a court order, courts have broadly interpreted what 

constitutes an "order" for purposes of imposing sanctions.")). In fact. "Courts have held that, for 

purposes of Federal Rule 37(b)(2), a party fails to obey a court 'order' whenever it takes conduct 

inconsistent with the cotufs expressed views regarding how discovery should proceed." United 

Afedical Supply Co., Inc. v. U.S., 77 Fed.Cl. 257, 271 (Fed.Cl. 2007) (citing Brandl v. Vulcan~ 

.Inc., 30 F.3d 752, 756 n. 7 (7th Cir. 1994); Daval Steel ProclY., a Div. o[Francosteel Corp. v. 

A.f!V Fakredine, 951 F.2d 1357~ 1363 (2d Cir. 1991)). Thus, because of the foregoing and 

because my Order of March 20,2014 so clearly was directive in nature, I find my oral 

preservation order of March 20,2014 to constitute an "order" \Vithin the context of Commission 

Rule 210.33.n 

11 One that Organik Kimya understood it had to obey as demonstrated by its production of the 
Strozzi laptop to Stroz Friedberg. 
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On March 25~ 2014, pursuant to my Preservation Order, Stroz Friedberg imaged a 

number of computers. including Mr. Strozzi's personal work laptop. (Memo., Ex; 15 at 1 104.) 

Also on March 25. 2014, Organik Kimya filed its substantive response to Dow's March 

'13 letter. (See EDIS Docket No. 530395.) Organik Kimya opposed Dow's request to 

forensically inspect Mr. Strozzi's laptop arguing that Dow had provided no justification for the 

forensic inspection. Organik Kimya argued that the email exchange between Dr. Nene and 

Mr. Strozzi was with regard to RHOPLEXTM .Multilobe™, which is not an opaque polymer and 

thus outside the scope of this investigation. (ld. at 1-2.) Organik Kimya also argued that the. 

exchange was not relevant be{::ause the email from Mr. Strozzi to Dr. Nene was from 2013, years 

past the development of either ofthe accused products, OPAC 204X or Orgawhite 2000. (ld. at 

2.) 

During the March 26,2014 teleconference to discuss the substance ofDow's March 13 

letter I stated my disagreement with Organik Kimya. SpecificaHy, l found the email exchange to 

be relevant to Dow's request to forensically inspect Mr. Strozzi's laptop because it had the 

tendency to make a tact (e.g., that Mr. Stroz..zi and Dr. Nene were discussing other conf1dential 

information, including intbm1ation relevant to this investigation) more probable than it would be 

without the email. I also noted that "the thing that strikes me and I will be up front about it is it 

looks like very casual conversation. lt suggests to me that there is a possibility that this kind of 

conversation has gone on before .. " I also stated that '"while :it may be true that the substance of 

the email between Mr. Strasse and Doctor Nene is outside the scope of this investigation as 

defined by the Notice of Investigation, the discovery Dow seeks based on the email is relevant to 

at least Do'""s daim of trade secret misappropriation." Thus, based on the recovered email 

exchange I found good cause to grant Dow's request to compel the forensic inspection of 
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Mr. Strozzi's personal company laptop. (EDlS Document No. 531844 (March 26 Hr'g) at 8:7-

10:9.) 

Despite my admonition during the March 20 teleconference that 1 would be "mortally 

annoyed" if there was any more d¢struction of evidence or even the suggestion of it, and despite 

of being on notice at the time ofthe Preservation Order ofthe potential massive spoliation on 

Dr. Perez's laptop, the forensic inspection of Mr. Strozzi's laptop revealed that on March 21, 

2014, one day after I issued the Preservation Order, someone deleted over 2,700 fifes from the 

Strozzi laptop. (Memo. Ex. 15 at,, 104-108.) In particular, the forensic inspection revealed 

that a folder named "scale up'\ which was created on September 9. 2013 (after the institution of 

this investigation) and originally located at ''C:\Users\l_strozzi\scale up" was deleted on March 

21~ 2014 at 1:43 p.m. (Coordinated Universal Time). (ld. at 1 107.) The evidence shows that the 

folder contained 2;742 user-created tiles and folders. (/d) The evidence also shows that these 

files and fo]ders were not found in the Recycle Bin, indicating that they were deleted in a manner 

that circumvented the Recycle Bin. (/d.) 

The forensic analysis also revealed dozens of files and folders that had been moved to the 

Recycle Bin and deleted, but were still recoverable. (ld. at, 1 08.) The evidence shows that 

included within the files and folders that had been moved to the Recyde Bin was a folder named 

''Aplikasyon" originaHy located at 'iC:\Users\l_strozzi\PD 027- Etiket Uygulamalarinda 

Kullamlan basinca hassas yapl~tmctlann iyile~tirmesi\Apliksyon". (ld) Based on tbrensic 

analysis of the file ''UsnJrnl''. a Windows system log that records infonuation about recent file 

system actions, including file deletions. the evidence shows this f'Older was selected to be deleted 

and placed in the Recycle Bin on March 21, 2014 at 8:14a.m. (UTC). (!d) The metadata from 
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a file located in the folder, which was keyword responsive, shows that it too was deleted and 

placed in tlu.~ Recycle Bin on March 21, 2014 at 8:14 a.m. (UTC). (ld) 

Stroz Friedberg also discovered, by examining the Windows registry files and "setupapi" 

log on Mr. Strozzi' s personal work laptop~ evidence of at lea"Jt 20 extemal storage media devices 

being connected to his laptop after May 2013. (!d. at ~11 1 0.) In addition, by examining the Jump 

Lists on Mr. Strozzi's laptop, Stroz Friedberg found references to additional USB devices and 

files on USB devices connected to the Strozzi laptop after May 2013. (Jd. at 1 111.) 

Before Dow Jeamed from Stroz Friedberg of the existence of these external storage 

devices. the evidence shows that on March 31,2014, Mr. Stroz.zi took his computer bag, with his 

laptop and storage devices, into a bathroom of a highway rest stop, but ''accidentally" left them 

there. Mr. Strozzi filed a police report with Italian police, which reads as follows: 

Today, after having a day off as I was feeling sick. I was on my \Vay to my 
residence located in Trevig1io. On my way home. approximately around 12.00 
o'clock, I stopped at the autogtill of Lainate (Ml), whic-h is located on the 
"MILANOwCOMO" highway. When I reached the AutogrilJ, I \Vent to the 
bathroom facilities of said autogrill, carrying the computer in its bag with me. I 
was going to go to the bathroom and then continue to travel towards my 
residence. When I left the aforementioned autogrill. I realized that I had forgotten 
the computer inside the bathroom facility of the autogrill. 1 retumed immediately 
to the autogrill and I went to the bathroom tacility. When I reached the bathroom. 
I saw that the bag I carried my computer in was not there. I went to the manager 
of the Autogri1l ROSSINI Pasqua1i and I told him wl1at had happened. ROSSINI 
and I searched together for the computer but we weren't able to tind it. 

Inside my computer bag, beside the laptop computer, there were also the 
follmving items: an extemal hard disc of 500 GB. brand Verbatin; an external 
hard disc of 1 TEGA. brand TOSHIBA; around six (6) USB sticks (extemal 
memory sticks) about which I am not able to provide any description; a mouse, 
the brand of which I am not able to provide; one pmver supply for computers; a 
laser pen used for presentations; a few personal objects. 

(See Memo, Ex. 17.) Even though the laptop had already been imaged, I find the loss of the 

original evidence (i.e.~ the laptop itself) is a separate act of spoliation in violation of my 
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Preservation Ordt.~r of March 20, 20 J 4. Additionally, the loss of the large number of extemal 

memory devices accessed after the complaint was filed in May 2013 is spoliation in violation of 

my Preservation Order. 

3. Nene laptop and external storage devices 

On September 12,2013, Dow served Dt·. Dilip Nene with a subpoena for docurnents and 

testimony. 12 (Memo, Ex. 19.) The subpoena specifically required Dr. Nene to search for and 

produce documents related to his consultation with Organik Kimya. (/d. at 3.) Jn addition, it 

instructed him to ''preserve and retain all docmnents, including electronic documents, and other 

inforrilation potentially responsive to any oftbese request$." (Jd at 1.) 

The evidence shows that after being served with the subpoena, Dr. Nene immediately 

called Stefano Kaslowski, the co-CEO ofOrganik Kimya (Memo, Ex. 8 at 160:19-161:4.) 

During that C<."'nversation, Mr. Kaslo\vski told Dr. Nene not to worry because Organik Kimya 

would provide him with legal representation. (Memo, Ex. 18 at 22:2-15, 66:2-67:12.) The 

evidence shows that since that phone conversation, Organik Kimya has been paying Dr. Neue's 

legal expenses. (!d.) 

On September 271 2013~ counsel for Dow deposed Dr. Nene pursuant to the subpoena. 

(Memo, Ex. 8). During that deposition) Dr. Nene testified that he did not speak to 

Mr. Kaslowski until he received his subpoena on September 12,2013. (lt.l at 162:4-14.) He also 

insisted that during his four years of consultation with Organik Kimya, the only information he 

provided involved basic chemistry tmd plant safety. (ld at 1 09:6-20; 1 I 0:18-111:1, 139:13-24, 

152:17-25, 187:23-188:9, 194:23-195:9,235:22-236:5, 269:17-23.) Dr. Nene also testified that 

he gave a tutorial to several Organik Kimya scientists, a basic "Chemistry 1 01" tutorial. (!d. at 

12 Dr. Nene is a fmmer research scientist employed by Complainant Rohm and Haas who helped 
to develop or had knowledge of the. relevant Rohm and Haas/Dow products. 
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242:9-24,) Dr. Nene testified that he would exchange emaHs \vith Organik regarding scheduling 

visits and paying invoices, but that he deleted those exchanges. (:.See ld at 252:6~ l 0 ("l deleted 

everything.").) Dr~ Nene testified that those exchanges were never of a technical nature. (!d. at 

249:5-9 {"A. l have no idea. But there were normally these.kind of communications. l11ere was 

no chemistry type of exchange. Q. Ever? A. No.") Counsel for Dow requested a copy of the 

Chemistry 101 tutorial, as well as copies of all of Dr. Nene•s invoices with Organik Kimya. (/d. 

at 243:3-246:25.) Dr. Nene testified that he would search for those materials in good faith. (Jd.) 

On November 11,2013, counsel for Dr. Nene sent a letter to counsel for Dow indicating 

that Dr. Nene was unable to locate the requested materials. (Memo. Ex. 20.) With respect to the 

invoices1 counsel for Dr. Nene stated that Dr. Nene stored his invoices on a Yahoo accotmt that 

was "hacked" and could not be restored. (ld.). 

On December l8, 2013, Dow served Dr. Nene wjth a second subpoena directing him to 

produce tor inspection "computer hard drives for any Personal Computer used ... during the 

period from November 2007 through December 31, 2012 .. , (Memo, Ex. 21.) On January 4, 

2014, Dr. Nene moved to quash the subpoena 

On Febmary 4. 2014. I denied in part Dr. Nenes motion and issued Order No. 15 

requiring him to make his computer(s) available t:Or forensic inspection. (See Order No. 15 

(February 4, 2014).) I denied the motion to quash because in contrast to Dr. Nene's deposition 

testimony, documents produced by Organik from both Dr. Nene's network and Yahoo accounts 

indicated that Dr. Nene did communicate over email '"chemistry type" infonuation and 

documents to Organik. (ld. at 6.) For example, Dr. Nene sent an email to several Organik 

Kimya employees forwarding three technical documents: 
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Dlllpi'ENE 
leonardo STROZZl; EnYe KAY A; Erie KERVElSE 
Stefano KASlOWSKI; Sibel Alllt«)K 
3114l2011 6:36:69 PM 

lady and Gentlemen during 1he shift leader training in Rotterdam I noticed that there were some minor 
errors in these documents. 
The errors have been oorrected and the documents attached herein for you to read and give me your 
feedback (from Rotterdam group). 
If I do not get your feedback by friday the 1et" I wll assume that these documents are approved. 

Sibel Jam copying you on this note so that you may have-the copies. We could u$8 these for trailing in 
fstanbul. 

Thank you and have a good week. 

Oilip 

(EDIS Document No. 525507 (Dow opposition to Dr. Nene's Motion to Quash), Ex. 6.) One of 

the attachments to the email, "preparation of pre*emulsion.docx" clearly included technical 

information: 
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(ld, Ex.9.) So did the "Reactor Process Dilip.docx" attachment: 
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(ld, Ex. 1 0.} Moreover, one document produced by Organik contradicts Dr. Nene's deposition 

testimony that he did not do any opaque polymers work. That document indicated that Organik. 

created a file Hconcerning all meeting notes and mails on Opac 101, 103, 204x and seeds" 

includes metadata that states "[a]s a result of recent meetings held with Dilip Neue, th.e 

information obtained about 'seed' and 'opac polymers' are summarized as follows." (ld, Ex. 

16.) Further, the evidence also shows that shortly after Dr. Nene's trip to Organik's facility in 

Istanbul, an Organik employee reported "good news" regarding Organik's opaque polymer Orgal 

Opac 204X due to revisions of its production run to incorporate detailed Rohm and Haas process 

information obtained from "(t]he guy", who Dow alleges is Dr. Nene. (ld, Ex. 15.) 

Accordingly, I found the subpoena request for forensic inspection well supported and in Order 

No. 15 denied Dr. Nene's motion to quash the subpoena. (See Order No. 15 at 7.) 

On February 6, 2014, pursuant to the ALJ's instruction, counsel for Dr. Nene provided 

Dow's forensic experts Stroz Friedberg vvith Dr. Nene's personal laptop. (Memo, Ex. 15 at 1 

117). At the beginning of the inspection, counsel for Dr. Nene disclosed for the first time that 
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Dr. Ne~e bad replaced his hard drive il1 mid~20l3 and that he no longer had the, original hard 

driveY Qn February 18, 2014~ Dow submitted a letter arguing that Dr. Nene had not been 

forthcoming with information concerning his personal laptop and requesting an order requiring 

hUn to submit a sworn affidavn explaining what happened to his old bard drive and identifying 

aU computers, hard drives, tablets, smart phones and oth¢r memory storage devices in his 

possession since 2007. On February 20;, 2014, l ordered the requested relief. (EDIS Document 

ID No. 543902. Feb. 20 Hr'g Tr. at 5:2-21, 8:7-to). 

On, March 7, 2014, Dr. Nene served Dow with his sworn affidavit. (See Memot Ex. 22). 

In, that document,, Dr. Nene represented that he began having problems with his personal laptop 

in April 2013 and tbat he eventually removed the hard drive and "threw it into the household 

trash which was subsequently discarded." (/d) Dr. Nene further represented that he purchased a 

new hatd drive; four months later~ on August 23, 2013, which be subsequently instaJled on his 

personal laptop without transferring anything over from his old bard drive. (ld) Dr. Nene also 

explained that he traveled to India in May 2013: returned to the U.S. in early June 2013 and 

visited Organik Kimya's facility in Rotterdam in July 2013, during which time Organik Kimya 

gave him a new laptop, which he brought back to the U.S. (/d.) Dr. Nene identified in his 

affidavit only a single external hard drive that he purchased on December 31. 2013. (ld) 

On March 11. 2014, Dow deposed Mr. Kaslowski, who, like Dr. Nene, testified that the 

13 The second subpoena to Dr. Nene requested '~computer bard drives for any Personal Computer 
used ... during the period from November2007 through December 31, 2012.?' Dr. Nene moved 
to quash that subpoena knowing that he had already destroyed the hard drive used in his laptop 
during that period of time. Yet, Dr. Neue never argue<i in support of the motion to quash that he 
had no hard drives frt>m this time period. Nor did he bothet to tell counsel for Dow before its 
forensic experts actually traveled to Dr. Nene•s to do the forensic inspection that he had removed 
the hard drive from his laptop ftom that time period. Thus~ I must conclude the motion to quash 
was filed on1y to stymy discovery and harass and waste commission and party resources; 
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two men did not speak or meet in 2013 until service of Dr; Nene·~ first subpoena on September 

12,2013. (Memo, Ex. 23- (Kaslowski Dep,) at 145:7-12.) Contrary to both Dr. Nene's and 

Mt; Kaslowski's testimony, forensic. analysis of Dr~ Nene~s laptop recove~ed fragments from an 

email stating that Dr. Nene and Mr. Kaslowski had a "meeting'' in Rotterdam during Dr. Nene~s 

July 2013 trip~ (Memo; Ex. 24 at NENE-221..) Forensic exaq1ination ofDr. Nenes personal 

laptop E!lso uncovered that after service of his first subpoena on September 12, 2013, Dr. Nene 

connected to his personal laptop at least eleven different J)Qrtable storage devices~ (Memo, Ex. 

22.) None of these devices were identified in Dr. Nene1s swom affidavit, as required by my 

February 20, 2014 Order. 

On March 13, 2014, Dow tiled a letter seeking an order requiring Dr; Nene to tum over 

for forensic inspection the laptop he received frOm Organik Kimya during his July 2013 visit to 

Rotterdam and all portable storage devices used ·since issuance of his first subpoena. (Memo, 

Ex. 25.) During a March 20~ 2014 teleconference, 1 ordered preservation of these materials. 

(EDIS Document ID No. 542385, Mat. 20 Hr'g Tr. at 6:4-22, 11: 17-21.) During a March 26, 

2014 teleconference, I granted Dow's request to have these materials forensically inspected by 

StrozFriedberg. (EDIS Document ID No. 531844, Mar. 26 Hr'gTr. at 7:15-8:6, 18:17~21.) On 

March 27,2014. counsel for Dr. Nene delivered the Organik Kimya issued laptop and four 

external storage devices to Stroz Friedberg. The four storage devices were completely empty" 

(Memo. Ex. 15 , 125.) Dr. Nene explained that he no longer had the other seven storage devices 

discovered by Stroz Friedberg. 

On May 3, 2014~ counsel for Dow deposed Dr. Nene for a second time. Notably. during 

this deposition Dr. Nene admitted that sometime between returning from India in early June 

2013 and traveling to Rotterdam in July 2013, Dr. Nene removed the hard drive from his 
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petsonal laptop. took it to his garage, smashed it wit.l) a hammer and threw it jn the garbage. 

(Memo, Ex. 18 at 50:6-52:22,200:13.,25, 202:18-203:3.) Dr. Nene testified that he smashed the 

hard drive to make sure that the information on the drive could not be recovered. (Jd) Dr. Nene 

admitted that in addition to the destruction of his old hard drive, he also found and destroyed a 

bag full of old zip drives. (ld at42:14-47:16.) Dr. Neue also testified that he found a stash of 

external storage devices) in addition to the zip drives, in his basement that he had not turned over 

to Stroz Friedberg for inspection~ (ld at 358:18-361:8, 363:ll-364:24.) 

On May 6, 2014 counsel for Dr. Nene delivered three additional storage devices (in 

addition to the four provided on March 27, 2014) to Stroz Friedberg for forensic inspection. 

(Memo, Ex. 15 at~ 125.) On May 8~ 2014, counsel for Dr. Nene delivered three more USB 

devices (in addition to the four provided on March 27 and the three provided on May 6) to Stroz 

Friedberg for forensic inspection. (Memo at 22.) 

Although Dr. Neue originally on March 27, 2014 produced only four external storage 

devices, forensic evidence revealed that the following eleven removable storage devices were 

connected to his personal laptop. 

Fn'St Known ConnectiOn 

(Memo, Ex. 15 at 1 119.) As the above table shows, Dr. Nene connected seven of the external 

storage devices to his personal laptop within a week of receiving his first subpoena on September 
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12. 2013. 'llie table also shows that he attached another device on December 21, 20 B~ three 

days after service of his second subpoena. 

Forensic evidence shows that on September 17. 2013, less than a week after receiving his 

first subpoena, Dr. Nene opened and reviewed the following files on a Fuji film USB drive: 

(ld, at, 126). This USB drive was one of the four removable storage devices provided to Stroz 

Friedberg on March 27, 2014. As explained above~ when Stroz Friedberg received this device~ 

the files were no longer there, indicating that Dr. Nene deleted these files sometime between 

September 17, 2013 and March 27, 2014. (ld at, 127). These files indicate that Dr. Nene's 

representations in the November 11, 2013, letter sent by counsel for Dr. Nene to counsel for 

Dow indicating that Dr. Nene was unable to locate the requested materials was a deliberate lie. 

(See Memo, Ex. 20.) The files also contradict Dr. Nene's story that he kept his invoices on his 

hacked Yahoo account. 

ln addition to identitying the files that wet·e accessed from the FujiFihn device; Stroz 

Friedberg was also able to recover deleted data from the unallocated space of the Kingston USB 

device. (Memo, Ex. 15 at ,127.) After recovering files from the unallocated space, Stroz 

Friedberg applied the keyword search tenus in the inspection protocol to the files and found that 

some were ke)'\VOrd responsive. (See id. at, 127; id. at Ex. 15-0.) 

Forensic inspection of the Nene personal laptop revealed a number of deletions that took 

place on December 20, 2013. two days after service of Dr. Nene 's second subpoena. {ld at , 

128.) For example, forensic evidence shows that file "ChemlOl.pptx'' was present on Nene's 

laptop on December 20, 2013 at 8:25 a.m .• but was no longer there as of2:08 p.m. that same day. 
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Thus, the file must have been deleted sometime behveen those two times. (ld at,~ 129-130.) 

Stroz Friedberg also determined that files named "Preparation of pre-emulsion.docx" and 

''Reactor Process Dilip.docx" were deleted shortly after Dr. Nene received his sec<md subpoena. 

(ld at,, 130-131.) 

Stroz Friedberg's forensic analysis of Dr. Nene1s laptop also revealed that twelve '".zip" 

files named "Backup files," totaling approximately two gigabytes of data, were deleted from 

Dr. Nene's computer beginning on December 20,2013, in the same time period as the files 

described above. (ld at 1 132.) 

Further, Stroz Friedberg's analysis revealed that Dr. Nene's representation in his March 

7, 2014 declaration that ''nothing from the discarded hard drive was transferred on to the new 

hard drive" was false. (See Memo. Ex. 22.) The evidence shows that on September 10,2013. 

Dr. Nene created a folder named "NewAll Folder" on his laptop. (ld at, 134). That folder 

contained 128 subfolders, including a folder named "toshiba backup.'• (/d.). The name '"toshiba 

backup'' and the fact that the folder only contained data modified on or before January 2011, 

strongly suggest that this folder was a backup of data from the old hard drive ofthe Toshiba 

Laptop provided by Dr. Nene for inspection. (ld.). The forensic evidence shows that on 

December 20} 2013. Dr. Nene deleted most of the data within the "NewAJJ Folder.'• (ld at, 

137). 

As set forth above, Dr. Ncne deleted a number of files and folders from his personal 

laptop and external memory devices in violation of my first subpoena to Dr. Nene, my 

Preservation Order of March 20~ and my Order of March 26. The fact that the files or folders 

may have been deleted prior to issuance of my Preservation Order and the March 26 Order is of 

no moment as Dr. Nene was at the time of the deletion of evidence under a duty to preserve 
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ptmiuant to my first subpoena and yet he deleted the files anyway. Thus, his wound is self­

inflicted. Federal district courts have consistently held that "even though a party may have 

destroyed evidence prior to the issuance of a discovery order and thus may be unable to obey, 

s.wctions are still appropriate under Rule 37(b) because this inability is self-inflicted." !11 re 

NTL, Inc. Sec. Litig .• 244 F.R.D. at 191-192 (quoting Chan v. Triple 8 Palace; Inc., 2005 WL 

1925579 at *4 (S.D.N, Y. Aug. 11. 2005)); see also Beck v. Test M~asters Educational Servs., Inc., 

289 F,R.D; 374, 382 (D.O. C. 2013) (rejecting spoliator~s argument that Rule 37(b) does not 

apply because ''all of the alleged spoliation conduct occurred before this Court's June 27, 2011 

order" and because "none of the infommtion Plaintiffs claim has been spoliated was subject to 

any discovery order at the time it was allegedly spoliated.~'); Orbit One Comm 'ns, Inc. v. 

Numerex Corp., 271 F.R.D. 429,435 (S.D.N.Y. 2010) ("Sanctions [under Rule 37(b)] are 

appropriate even where a party's spoliation occurred before the issuance of the discovery order­

thus rendering compliance impossible- because the inability to comply with the order was 'self· 

inflicted."} Additionally, Dr. Nene's failure to timely produce all the external memory devices 

in his possession was a violation of my March 26 Order compelling forensic inspection of such. 

Dr. Nene's spoliation at least includes: (l) The deletion of the files on the Fujifilm USB drive 

and Kingston USB drive after Dr. Nene was served with the ilrst subpoena on September 12, 

2013, requiring him, inter alia, to '"preserve and retain aU documents, including electronic 

documents, and other information potentially responsive to any of these requests" is spoliation in 

violation of my first subpoena to Dr. Nene, as well as my Preservation Order of March 20, 2014 

and the March 26 Order; (2) The deletion of the files .. Chem 1 Ol.pptx~" •'Preparation of pre­

emulsion.docx," and '"Reactor Process Dilip.docx" is spoliation jn violation of my first subpoena 

to Dr. Nene, my Preservation Order of March 20, 2014 and the March 26 Order; (3) The deletion 
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of the twelve ".zip'' files is spoliation in violation of my first subpoena to Dr. Nene~ my 

Preservation Order of March 20, 2014~ and the March 26 Order; and (4) The deletion of the 

"NewAll Folder~\ including subfolders and files therein, is spoliation in violation of my first 

subpoena to Dr. Nene, my Preservation Order of March 20, 2014, and the March 26 Order. 

B. ProofofSanction-Worthy Spoliation 

1. Control, duty to preserve, breach of the duty to presene 

As discussed, supra, to prove spoliation that warrants the imposition of sanctions Dow 

must show that the party having control over the evidence had an obligation to preserve it when 

it was destroyed or altered and that the party breached that obligation through the destruction or 

alteration of evidence. 

1t has been held that courts must consider issues of proportionality and reasonableness of 

the alleged spoliator's conduct in determining whether there has been a breach of the 

preservation duty, neither is at issue in this investigation. Organik Kimya does not allege that it 

would have been an undue burden for it to preserve the information that was destroyed. Neither 

is this a case where a hapless party took objectively reasonable steps to preserve potentially 

relevant evidence, which was nevertheless destroyed. lost or altered. 

a. Perez laptop 

Organik Kimya does not dispute that it had C{lntrol over Dr. Guillenno Perez's laptop. 

Organik Kimya does not dispute that it had a duty to preserve the laptop and the evidence therein 

at the time the Program File folder was copied 108 times to oven:vrite the unallocated space on 

the laptop's ''C" drive or when CCleaner was run to wipe the ··o·' drive. Organik Kimya does 

not dispute that as a result potential evidence was destroyed on Perez's laptop in contravention of 

Order No. 16. (See Opposition at 1, 51 (''Organik Kimya does not dispute that a portion of the 

hard drive of Mr. Perez's computer was overwritten in such a way that previously deleted files 
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were potentially rendered unrecoverable through forensic means. Organik Kimya understands 

that this is a serious issue and that the overwriting of deleted (but potentially still recoverable) 

files on Mr. Perez's computer may constitute a violation of Order No. 16.~'}.) 

Dr. Guillermo Perez is co-head of R&D for Organik Kimya. Dr. Perez has been 

employed by Organik Kimya fbr six years. The laptop in question was Dr. Perez's company­

issued laptop. The evidence shows that Organik Kimya took possession ofDr. Perez's company 

laptop before the spoilation. Thus. Organik Kimya incontrovertibly had control over the laptop 

at the time of the spoliation and does not argue otherwise. 

The Complaint in this investigation was filed on May 20,2013, c.md the Commission 

instituted this investigation by publication in the Federal Register on June 21, 2013. 78 FR 

37571 (June 21, 2013). On November 7~ 2013, 1 issued Order No.8 as an initial determination 

granting Dow:s request to amend the Complaint and Notice oflnvestigation ("NO I'') to add 

allegations of trade secret misappropriation. Thus Organik Kimya was under a duty to preserve 

evidence relevant to Dow• s allegations of patent infringement at least as of May 20, 2013 and 

trade secret misappropriation at )east as ofNovember 7, 2013, if not ear1ier. Accordingly, there 

can be no debate that Organik Kimya was under a duty to preserve w·hen the spoliation of 

evidence on Perez's laptop occurred between l7ebruary 23-27, 2014. Likewise, there can be no 

debate that Organik Kimya breached that duty when Organik Kimya undertook to make 

l 08 copies of the Program File folder to overwrite the unallocated space on the laptop's "C" 

drive or when CCleaner was run to wipe the ""D'' driye. (See supra, at IV .A.l.) 

b. Strozzi laptop and external memory devices 

The Complaint in this investigation was filed on May 20,2013, and the Commission 

instituted this investigation by publication in the Federal Register on June 21, 2013. 78 FR 

37571 (June 21~ 2013). On November 7, 2013, I issued Order No.8 as an initial detem1ination 
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granting Dow's request to amend the Complaint ru;d Notice oflnvestigation ("NOI") to add 

allegations of trade secret misappropriation. Thus Organik Kimya was under a duty to preserve 

evidence relevant to Dow's allegations of patent infringement at least as of May 20, 2013 and 

trade secret misappropriation at least as ofNovember 7t 2013, if not earlier. Accordingly, there 

can be no debate that Organik Kimya was tmder a duty to preserve wh<m the spoliation of 

evidence on Mr. StrozzFs laptop occurred on March 21,2014 and the laptop and external 

memory devices were lost on March 31. 2014. Likewise, there can be no debate that if I find 

Organik Kimya to have "control" over StrozzPs laptop or external memory devices that Organik 

Kimya breached its duty to preserve when more than 2700 files were deleted from the laptop and 

when the laptop and memory devices were subsequently lost. 

As indicated above, the issue of"control" is contested. 

The Parties' Positions 

Organik Kimya argues that it is not responsible for the deletion of over 2700 tiles from 

Mr. Strozzi's work-issued laptop. (See Opposition at 45.) Organik Kimya argues that 

Mr. Strozzi \Vas a "'rogue employee" who made a unilateral decision to delete those files prior to 

delivering his computer to Organik Kimya for forensic inspection. (Jd at 45-46.) Organik 

Kimya argues Mr. Strozzi deleted the files despite receiving direct instructions not to delete any 

material from his computer. (Id. at 46.) As such~ Organik Kimya argues Mr. Strozzi's decision 

to delete the files cannot be imputed to Organik Kimya under standard agency principles. (/d.at 

45.) Organik Kimya argues that Dow's forensic inspection of the Strozzi laptop revealed :file 

paths that suggest that Mr. Strozzi had accessed not only Rohm and Haas confidential 

infonnation but also confidential information from Vinavil, Mr. Strozzi's Jbnner employer. (!d. 

at 46.) Organik Kimya argues that the forensic inspection also revealed that Mr. Strozzi had 
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Organik Kimy(\ c...,nfidehtial recipes among his files and that he had already sold at least one of 

those Organik Kimya recipes to a ¢ompetiwr. (Id.} Organik Kimya argues that under these 

unique circwnstanees~ Mr. Strozzi's decision to delete the' files on his company-issued laptop 

cannot be attributed to Organik Kimya because his actions were clearly not performed within the 

scope of his employment of for anything other than Mr. Strozzrs own personal benefit. (ld.) 

Organik Kimya argues that for Dow to demonstrate that Organik Kimya is vicariously 

liable for the ~oilS of Mr. Strozzi~ Dow must prove that his act was ••reasonably necessary to 

accomplish the purpose of [his J employment" and was done "in furtherance of [Organik 

Kimya's] business/' (!d. {quoting Restatement (Second) of Agency § 220 cmt. e (1958).) 

Organik Kimya argues that there is no evidence that the deletion of the "scale-up" folder on his 

work-issued laptop was necessary to accomplish the purpose of his employment. (/d. at 47.) 

Moreover, Organik Kimya argues that Dow has not shown that the deletion of ftles off his 

company-issued laptop was within the scope of his employment~ as interpreted by Turkish law. 

(ld) 

Dow argues that inspection of the company-issued Stmzzi laptop and the loaner laptop 

revealed that Organik Kimya was in possession of over one hundred of Dow's proprietary 

recipes, including recipes for the domestic industry products in this investigation. (Reply at 16.) 

Dow asserts that to avoid responsibility for this theft, Organik Kimya alleges Strozzi was a 

"rogue employee;' and it an innocent victim. (ld.) Dow argues that evidence shows otherwise. 

(/d) 

Dow argues that forensic evidence shows that a user identified as "hp" used an Organik 

Kimya loaner laptop to access several Rohm and Haas recipes located on an external storage 

device in December 2007. (!d.) Dow asserts that Dr. Nene admitted to keeping copies of these 
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very same files from his time at Rohm and Haas. (lli) Dow argues that contrary to Organik 

Kimya•s argument in its opposition, Dow does not allege that Dr. Nene accessed the reeipes on 

tl1e Orgatdk. Kimya loaner laptop in December 20tl7, but rather that Dr. Nene provided 1he­

recipes in electronic fotm to Organik Kimya in November 2007 and that an Organik Khnya 

employee, not Dr. Nene,. accessed the recipes on the loaner laptop in December 2007. (Ja:. at 1'7.) 

Dow asserts that -it is Organik Kimya~-s position that Strozzi, acting on his own accord 

and not at the direction of Organik Kimya, accessed the files on the loaner laptop in December 

. 2007. (ld) Dow argues that Organik Kimya's theory has a huge problem in that Mr. Strozzi did 

not start working f-or Organik Khilya uutil September 2008. (!d) 11ms, Dow argues that an 

Organik Kimya employee other than Strozzj must have been the one to access the files on the 

Organik Kimya loaner laptop. (ld.) Dow argues that the fact that these same recipes show up on 

Strozzi;s storage devices several yeal'S later only underscores the point that Mr. Strozzi is not a 

"rogue employee'~ and that someone from Organik Kimya gave him more Rohm and Haas 

recipes after he began working at Organik Kimya. (!d. at 17-18.) 

Dow asserts that Organik Kimya also argues that Mr. Strozzi must have been the one who 

accessed the files in December 2007 because "hp,' jump lists contained several files from 

Vinavil~ Mr. Strozzi's former employer. (ld at 18.) Dow argues that ifOrganikKhnya's theory 

is indeed true then it means that Strozzi must have provided Organik Kimya with both Rohm and 

Haas and Vinavil recipes whiJe be was still undisputedly working for Vinavil and before starting 

to work for Organik Kimya. (ld) Thus. if true, Dow argues that Organik Kimya was collecting 

recipes from its competitors in December 2007 using Strozzi's services even before he officially 

started as an Organik Kimya employee. (/d.) Dow argues that in any event whether it was 

Strozzi or Nene who provided the Rohm and Haas recipes to Organik Kin;lya, it is undeniable 
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that Strozzi \\115 not the one who accessed them using the Organik Kimya loaner laptop in 

December 2007. (ld) Dow argues that in fact it appears that Strozzi never even used the loaner 

laptop. (Id) According to Dow, the event logs for the loaner laptop identify over ten (I 0) users, 

but Strozzi is not one of them. (!d. at 18-19.) Dow argues that in addition to the "'hp" storage 

device, the forensic evidence also shows that in 2009 a user named ••a _simsek", who is likely 

Alaattin Simsek. a member ofOrganik Kimya's rr department, accessed many of the Robn1 and 

Haas recipes using an Organik Kimya loaner laptop and a storage device with file paths bearing 

Mr. Strozzi's name, specifically "'FILES/Leo." (ld at 19.) 

Thus, Dow argues that Organik Kimya's assertion that "[n}one ofthis means that 

Mr. Strozzi's personal files became Organik Kimya files or that anyone else at Organik Kimya 

ever accessed those tiles" is f.'llse .. (lcl) Dow argues that the evidence shows that someone other 

than Strozzi accessed those Jiles in 2007 and 2009 from an Organik Kimya laptop. (ld) 

Accordingly~ Dow argues that the evidence shows that Mr. Strozzi was not a "rogue employee'' 

but was doing exactly what otl1er Organik Kimya employees had been doing for years, looking at 

other companies' confidential recipes, and when he got caught he did exactly what Organik 

Kimya did with the Perez laptop, he destroyed the evidence. (lei.) 

Dow argues this is not a case of whether Organik Kimya is liable under a theory of 

respondent superior as Organik Kimya argues, but rather whether Organik Kimya is directly 

liable. (!d.) Dow argues that the Strozzi laptop was an Organik Kimya issued computer over 

which Organik Kimya had control. (!d. at 20·21.) Dow argues that when the Preservation Order 

issued on March 20, 2014, Organik Kimya should have taken steps to secure and preserve the 

Strozzi laptop. (lei at 21.) In fact, Dow argues that Organik Kimya should have taken steps to 

secure the laptop in July-August 2013 when discovery commenced in this investigation. (!d.) 
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Dow argues that by leaving the laptop in Mr. Strozzi's hands, Organik Kimya delegated the duty 

to preserve to him. (/d.} Thus, Dow argues the fact that one day after the Preservation Order 

issued Strozzi deleted the scale-up folder and aH 2,742 ofits !iles and subfolders and nine days 

later he lost the laptop a11d storage devices in the restroom of an Italian Autogrill is attributable 

to Organik Kimya directly. (/d.) 

Organik Kimya argues in strr;...reply that although Dow condemns its ''rogue employee" 

arguments as just another lie the followi11g facts cannot be ignored: the ']ump lists" from the 

Strozzi laptop and the loaner laptops re1erence companies Mr. Strozzi had worked for including 

Dow. Vinavil, and Organik Kimya; no document referred to in any ofthese jump-Hsts was ever 

found on any Organik Kimya computer, net\vork server or email system; the jump-lists found on 

Strozzi's cnmputer and the tile paths found on the loaner laptops have identical, or strikingly 

similar fonnats; and the jump-lists found on Strozzi's laptop and the file paths fotmd on the 

loaner laptops was written in Italian, Mr. Strozzi's native language. (Sur-Reply at 9-10.) 

Organik Kimya asserts that 00\v's argument that Dr. Nene provided files to Organik Kimya in 

2007 makes no sense. (!d. at 10.) Organik Kimya argues Dr. Nene would not provide files 

\'vritten in Italian and pertaining to Vinavil a company Dr. Nene never worked for, but 

Mr. Strozzi did. (fcl) Organik Kimya argues that Dow has provided no proof that such a 

transfer ever happened. (/d) Organik Kimya argues that only explanation that makes sense is 

that the files accessed on the loaner laptop in December2007 were Mr. Strozzi's personal fiJes, 

not Dr. Nene's. (!d. at 10-11.) 

Organik Kimya questions Dow's argument that Mr. Strozzi c<>uld not have been the 

person to access the files in December 2007 because he didn't start working for Organik Kimya 

until September 2008, asking ·•why not?" (/d. at 11.) Organik Kimya asserts that Mr. Stefano 
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Kasl1:rwski recalls interviewing Mr. Strozzi on several occasions in late 2007/early 2008 in both 

Istanbul and Rotterdam. (ld at 12.) Organik Kilnya argues the time frame oftbe file access, 

n.inemonths before Mr. Strozzi's start date1 is cbnsistent with Organik Kimya's hiring practices 

citing Dr. Nene's interview process as an example. (Id at ll~ 12.) Organik Kimya argues that 

the evidence strongly suggests-Mr. StroZZi was interviewing at Organik Kimya on December 14-

15, 2007 when he borrowed a loaner laptop and accessed the files. (ld.) Organik Kimya argues 

that the login ID "'hp" probably is a generic default user-name for a loanedaptop, rather than a 

specific user at Organik Klmya. (ld at 13.) 

Organik Kimyaargues that Dow~s claim that a user named '"a~simsek'' (li~ly Alaattin 

Simsek a member of Organik Kitnya's IT department) also accessed many Rohm and Haas 

recipes using anOrganik Kimya loaner laptop in 2009, ignores that the default user for a loaner 

laptop such as this is typically an employee from the IT department (Ttl.) Thus. Organik Kimya 

argues the mere fact that the loaner laptop' was logged into With the user name a ...... simsek does not 

mean that Alaattin Simsek was accessing Italian chemical process files. (/d) Organik Kimya 

argues that the more likely explanation is that Mr. Strom logged ()nto the loaner laptop on 

February 18, 2009 using the name a_ simsek to access his own personal files, stored on his own, 

non-company~lssued storage device. (ld) 

Organik Kimya again argues in its sur-reply that Turkish law very likely governs the 

question of whether Mr. Strozzi's alleged acts of spoliation can be imputed to Organik Kimya. 

(ld at 14.) Organik Kimya argues that Dow makes no attempt to analyze the facts under Turkish 

law. (/d.) Organik Kimya argues that Dow's refusal to even acknowledge Turkish law is fatal to 

its claim for spoliation sanctions based on Strozzi's deletion ofthe '"'scale up" folder. Organik 

Kimya argues that Dow's reliance on section 7.03 and 7.05 of the Restatement (Third) of 
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Agency is misplaced as section 7 refers to the law of agency in the context of a tort based on 

negligence. (!d) Organik Kimya argues what is relevant is standard and ordinary agency 

principles. (ld at 15.) 

DoW ar$ues that Organik.Kimya"~ assertion that Mr. Strozzi was the person who used the 

loaner laptop in December 2007 is incorrect (Opp. Sur-Reply at 3.) Dow argues that Organik 

Kimya offered no proof that Mr. Strozzi interviewed on December 14-15, 2007 and no proof that 

he accessed confidential Rohm and Haas recipes by himself while doing so. (ld} Dow argues 

that such information is an issue of historical fact well within Organik Kimya•s corporate 

knowledge and yet the only evidence Organik Kimya presented in support was the deelaration of 

Mr. Kaslows:ki who stated that Mr. Strozzi interviewed in the late 2007/early 2008 time period. 

(!d.) 

Dow argues that Organik Kimya's assertion that "'the last visited date/time" of the files 

accessed on December 14, 2007 shows that the files were last visited around noon during a time 

when Mr. Strozzi was likely on a break from interviewing and that additional Yinavil and Dow 

files were accessed on Friday, December 14,2007 at around 8pm and on Saturday, December· 

17, 2007 throughout the day is implausible. (/d. at 3-4.) Dow argues that it is entirely 

unreasonable to suggest that Organik Kimya would give Mr. Strozzi a company laptop during his 

two-day interview or that he would spend his spare time using that laptop during private breaks 

and in the evening by himself to access the confidential files ofRohm and Haas, Vinavil and 

[ ]. (ld. at 4.) Dow questions why Mr. Strozzi did not bring his own laptop and why 

Organik Kimya would agree to provide a loaner laptop to one of its competitor's (Vinavil) 

employees and allow him to use it unsupervised. (Jd) Dow also argues that the forensic 

evidence shows that contrary to Organik Kimya's assertion, no one accessed Vinavil and Dow 
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files on Frldtiy, December 14, 2007 at around 8:00pm. (ld) Dow asserts there is not a single 

entry for December 14 after 3 pm.. (I d.) Additionally, Dow arg~es that Organik Kimya•s 

assertion that confidential files were accesse9 on December 14 around noon when Mr. Strozzi 

would be taking a lunchtime break is also false. Dow asserts the time stamps from the jump lists 

Organik Kimya relies on in support of its assertion are in Universal Coordinated Time (UTC), 

which is two hours behind Istanbul time. (ld. at 5.) Thus. Dow argues the files were not 

accessed around Noont but rather around 2:00 pm Istanbul time. (!d.) Dow further argues that 

Organik Kimya~s assertion that someone accessed Rohm and Haas confidential files around 

hmchtime is undermined by the fact that the forensic evidence shows that the 13 Rohm and Haas 

files in question were accessed at least 41 times on or before December 14~ 2007. (ld.) Dow 

argues that it is unreasoniible to suggest that those files were accessed 41 times during the 

58 minute interval during which Mr. Strozzi was supposedly having lunch. (/d. at 6.) 

Dow argues the forensic evidence from December 15 is even more telling. (Id) Dow 

asserts that the forensic evidence shows that someone used the loaner laptop continuously for 

five straight hours from 8:31 am to 1:37pm urc to access ritllnerous confidential recipes of 

Rohm and Haas, Vinavil Md [ ], as well as several chemical related websites. (ld) Dow 

argues that this is inconsistent with OrgMik Kimya's theory that Mr. Strozzi had control of the 

loaner laptop Md was looking at files during intermittent breaks in his interview. (!d.) 

Dow argues that Organik Kimya•s theories regarding the access to the loaner laptop by 

"a_simsek~' in 2009 are similarly flawed. (/d at 7.) Dow asserts that Organik Kimya in its sur­

reply argues both that a_simsek is the default user for the loaner laptop and "'hp" is the default 

user for the loaner laptop. (/d.) Dow argues that Organik Kimya cannot have it both ways. (Jd) 

Dow also argues that the forensic evidence from the loaner laptop revealed not one IT 
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department •11ser" but more than ten users (in addition to ••a.,....simSQk"). (fd) Thus! Dow argues 

tbat Orgauik Kimya's ~sertion that a_siinsek was simply a default setting is inc<>n..l)istent with 

the forensic evidence. (I d.} Dow notes that this infonnation is a matter of historical fact that 

. Otganik Khuya should have· in its possession, yet Organik Kimya cites ·to no declaration or other 

evidence stating that Mr. Strozzi was ever issued a loaner laptop, let alone this particular loaner 

laptop in both 2007 and 2009. (!d) 

With regard to Organik Kimya's argument that it ~hould not be held responsible for the 

spoliation of the Strozz.i laptop or extemal memory devices because Dow did not address Turkish 

law, Dow argues that the reason it did not address Turkish law is because it is completely 

irrelevant. (ld. at 11 .) Dow asserts that Organik Kimya's argument that foreign employment law 

and/or contract law is the lynchpin to a finding of spoliation by a foreign party involved in US 

litigation is without merit. Dow argues that it is aware of no cases standing for such a 

proposition. Dow argues that the cases simply hold that a person's "scope of employment" 

should be analyzed under the law of the relevant jurisdiction. (!d) Dow argues that ''sc.ope of 

employment" is not at issue here because no one~s job responsibilities include spoliation of 

evidence. (/d) Instead, Dow argues the issue is one of''possession. custody~ or control" which 

is a factual jnquiry and does not require a choice oflaw. Dow argues that the concept of 

"possession. ~ustody ~· or control" in federal courts is governed. by FRCP 34, which has been 

extended to the duty to preserve. (Id at 12.) 

Discussion 

I will address the "control" issue Vt~th regard to the Strozzi laptop separately from the 

external memory devices as the analysis differs. 
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(i) The Strom laptop 

For the reasons that follow, I find Organik Kimya's arguments conceming Turkish law as 

it relates to the spoliation of the evidence on the Strozzi laptop to be a misdireetion. It does not 

matter what la;w gc;>Vemed the StroZ7J/Organik Kimya eropl()yment relationship, because that is 

not the issue. Instead. the issue is whether. Organik Kimya controlled or bad the right to control 

the laptop at issue. 

••ecmtrol'' is a question decided based on who had control over the evidence at the time of 

the spoliation. not control over the party who actually destroyed or lost the evidence. Chapman 

Law Firm, LPA v. United States, 113 Fed.Cl. 555,610 {Fed. Cl. 2013) e'lfa party having control 

over evidence allows that evidence to be discarded, then the disposal of that evidence is 

attributable to that party, regardless of who actually discarded the evidence.'1) To find .. control'~ 

possession is not necessary as long as the party has the right, authority or practical ability to 

obtain the evidence~ 

Here, the evidence shows that Organik Kimya issued Mr. Strozzi his laptop. (See; e.g.~ 

Ex. 48, March 24.2014 Email ("As we indicated previously, we understand that Mr. Strozzi does 

not have a per~onal computer. He instead uses his company-issued laptop when out of the 

office.~'). As the laptop was his work computer, he certainly used the computer in the course of 

his employment and "in furtherance of the master's business." Moreover, as the legal owner of 

the company-issued laptop, Organik Kimya had an absolute right to obtain the laptop back from 

Strozzi upon request. This is evident by the fact that when Organik Kimya asked, Mr. Strozzi 

turned over the laptop to Organik Kimya for Stroz Friedberg to forensically inspect. Thus., there 

can be no doubt that Organik Kimyahad "control" over the Strozzi laptop at the time ofthe 

spoliation. Therefore, I find the spoliation of the Strozzi laptop, both the deletion oftiles and 

loss of the laptop itself, is attributable to Organik Kimya. 

54 

Case: 15-1774      Document: 1-2     Page: 143     Filed: 06/24/2015 (144 of 210)



P11hlic Versitm 

E.L DuPont de Nemour.~ and Co. v. Kolon Indus;, Inc., 803 F. Supp. 2d 469 (E.D. Va. 

2011) and Philips Electronics NorthAm?rica Corp. v. BC Technical, 773 F.Supp.2d 1149~ 1158 

(D.Utah 2011 ),, cases cited by Dow, also support this conclusion. Fpr exan1ple1 in DuPont, 

plaintiff sued defendant for trad~ secret misappropriation. Certain ''key employees" of the 

defendant deleted relevant files from their computers after being put on notice of the litigation. 

the def¢ndant tried to distance itself from its employees' deletion of files by arguing that those 

employees' acts ''should not be attributed to the company beca'i,lSe their actions were 

unauthorized, were outside the scope ot' their employment, and were not taken with intent to aid 

{defendant] or further its business interests." 803 F. Supp. 2d at 506. The court rejected this 

argument. finding instead that the employees '"deleted relevant files and email from their work 

computers, which they used in the course of their employment and in furtbera11ce of 

[defendant"s] business." ld. at 507. The court concluded that "[nJo other conclusion can he 

drawn from the record, and the Court will not entertain suggestions that short of a corporate 

policy or directive encouraging spoliation of relevant materials. the employees~ spoliation of 

relevant evidence should not be imputed to [defendant]." ld 

Likewise, in Philips, the defendant sought to avoid t11e consequences of its actions by 

arguing that the executives and employees who destroyed the documents ••were acting 

individually and contrary to [defendant's] express directives not to delete documents from their 

Japtops/' 773. F. Supp. 2d at 1203. To address that argument, the magistrate exanrined the 

defendant's "behavior and attitude" throughout the case towards its obligations to preserve 

evidence. ld Among other things. the magistrate noted that no written instructions to preserve 

documents were sent to defendants' employees until 17 months after the lawsuit was filed. /d at 

1204. Considering defendants~ disregard for its discovery obligations~ it could not then esca~ 
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responsibility by claiming that C9mputers it tlwned, that were bein~ used by its executives ~nd 

employe~f had information deleted because the employ~ were fll::ting in violation of the 

company'~ directives. id. at 1207~ As the Philips court stated,, "[t]o argue that these employees 

acted independently and therefore {defendant] cattnot be culpable for their actions is simply not 

credible." ld. at 1156. 

(ii) The extern~ I storage devices 

As' discussed, supra, the forensic inspection of the Strozzi laptop revealed evidence of at 

least 20 extental storage media: devices being connected to the laptop after May 2013. (Memo. 

Ex. 15 at, 110.} The police report filed after the Joss of the laptop shows Strozzi had in his 

poss~sion at the time of tbe Joss she external storage devices in his laptop bag with his laptop. 

(Memo, Ex. 17.) Organik Kimya asserts that the external storage devices are Strozzi's personal 

devices containing his personal files and that he never told Organik Kimya of their existence. 

Organik Kimya argues it cannot be sanctioned for the spoliation of evidence it didn't know 

existed. Dow does not appear to contest that the storage devices were StrozzP s personal devices. 

but nevertheless argues that Organik IGmya is responsible for the loss ofthe external storage 

devices and the fiJes therein. 

Although none of the storage devices were turned over for inspection, forensic analysis 

identified folders named 'R&H' on at least five of the USB devices. (Memo, Ex. 151 112.) 

Forensic analysis also was able to identify some of the files contained in the folders by 

examining the ~~ump lists", Internet Explorer history records~ and file access records stored in 

active and deleted artifacts on Mr. Strozzi•s laptop. (/d) The table below shows examples of 

some of these files. Particularly noteworthy are the files referencing [ J which Dow has 

alleged in thc:se proceedings to be the seed used to make its ROPAQUEnt Ultra domestic 

industry product. 
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~ ~ ~ 

~-~ - URL ~ -- ~ - ~ ------
F:\feo files privati 2\leo Files Privati\FILES LEO PRIVAT1\files 1\r&H\schede\schede-1\[ ] 
F:\leo files privati 2\leo Files Privati\fllES LEO PRIVATI\files 1\r&H\schede\schede~l\schede-1\[ 

1 
E:\leo files privati 2\Leo Files Privati\FILES LEO PRIVATI\ tiles 1\r&H\schede\schede-1\[ ] 
E:\leo files privati 2\Leo Fifes Prlvati\fiLES LEO PRIVATI\files 1\r&H\schede\schede-1\[ 

1 
E:\leo private 2 new\Leo privata 2b\lEO FILES PRNATI\FllES LEO PRIVATI\files 1\r&H\schede\schede-
1-2\[ ] 
F:\LEO Files privatl2\leo Files\FILES lEO PRIVATI\files la\r&H\schede\schede-1\{ 

1 
F:\lEO Files privati 2\leo Files\FILES lEO PRtVATI\files la\r&H\schede\schede-1\[ 1 
E:\lEO Files privati 2\leo FiJes\FILES u;o PRIVATI\files la\r&H\schede\schede-1\0paque ultra 
data\( ] 
E:\Leo files privati\Leo prfvato\leo fires privati n2\leo files\leo files privati n3\files 
1\r&H\schede\schede-1\0paque ultra data\[ J 
E:\Leo files privati\Leo privato\leo files privati n2\leo files\Leo files privati n3\files 
1 \r&H\schede\schede-1 \[ J 
E:\teo files privati 2\leo Files Privati\FILES LEO PRlVATl\files 1\r&H\schede\schede-1\[ ] 

(Memo, Ex. 15-L) (highlighting added). 

Stroz Friedberg also discovered similar file paths from two other removable storage 

devices plugged into one of the Organik Kimya loaner laptops that were forensically analyzed. 

The table below shows the files found on the two storage devices plugged into the loaner laptop. 

57 

Case: 15-1774      Document: 1-2     Page: 146     Filed: 06/24/2015 (147 of 210)



Public Versio11 

12/14/2007 12:08:38 PM Hp 0:/fi!esl/r&H/schede/schede~ 1/[ ] 

12/14/2007 12:11:26 PM Hp O:/files1/t&H/schede/schede-1/[ 1 
12/15/2007 07:18:29 AM Hp O:/files1/r&H/schede/schede-1/[ ] 

12/1Sti007 07:14:55 AM Hp D:/filesl/r&H/schede/schede-1/[ ) 

2/18/2009 4:01:42 ~a simsek E:/FllES leo/files1/r&H/metodi-start-up/{ ] 

2/18/2009 4:04:30 a simsek E:/FILES leo/filesl/r&H/metodi-start-up/[ J 
2/18/2009 4:15:14 PM a simsek E:/FILES leo/files1/r&H/metodi-start-up/[ 1 
2/18/2009 7:04:28 PM a simsek E:/FilES leo/filesl/r&H/metodi-start,.up/[ 1 
2/18/2009 4:04:29 PM a simsek E:/FllES leo/filesl/r&H/metodi-start-up/1 1 

E:/FILES Leo/filesl/r&H/metodi-start-
2/18/2009 4:13:01 PM a simsek up/{ ] 

E:/FILES leo/filesl/r&H/metodi-start-up/[ 
2/18/2009 4:01:58 PM a simsek ] 

2/18/2009 4:15:05 PM a simsek E:/FILES leo/filesl/r&H/metodi-start-up/[ ] 

2/18/2009 4:13:07 PM a simsek E:/FILES leo/filesl/r&H/metodi-start-up/[ J 
2/18/2009 4:14:22 PM a_simsek E:/FilES leo/filesl/r&H/metodl-start-up/[ ] 

E:/FILES leo/filesl/r&H/metodi-start-up/[ 
2/18/2009 4:15:36 PM a simsek ] 

2/18/2009 4:04:22 PM a simsek E:/FILES leo/filesl/r&H/metodi-start-up/[ ] 
, ..• 

2/18/2009 4:03:14 PM a simsek E:/FILES leo/filesl/r&H/metodi-start~up/[ ] 

2/18/2009 4:04:49 PM a simsek E:/FilES leo/files:l/r&H/metodi-start-up/[ ] 

(Memo., Ex. 15 1 114). 

Dow argues front this evidence that people in Organik Kimya, other than Strozzi, have 

accessed confidential Rohm and Haas documents (i.e., '"hp" and '"a_sin1sek'') and thus Strozzi 

was not acting as a rogue employee \Yhen he accessed the confidential and propriety Rohm and 

Haas files on his personal laptop. Dow argues "Organik Kimya was aware of Mr. Strozzi~s 

storage devices containing Rohm and Haas's recipes since Organik Kimya had accessed them at 

least as early as 2009, Organik Kimya should have secured, preserved and produced those files 

at the beginning ofthe investigation." (Reply at 21.) 

Contrary to Dow's argument I do not find the evidence presented sutlicient to show that 

Organik Kimya knew, or should have known,. of the Strozzi external storage devices. Even if I 

were to accept Dow's argument that "hp" and "a_simsek~' are not Mr. Strozzi, the evidence 

shows only that the documents were accessed from the loaner laptop, not that the documents 
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vVcre ever stored on the loaner laptop or on Organik Kirnya~s network. Based on this fact and 

the fact that the evidence presented shows the files were accessed infrequently (two consecutive 

days in 2007 and one day in 2009) l fiud it difficult to impute knowledge to Organik Kimya. 

Moreover. contrary to Dow's assertion on page 24 of its reply brief that "Organik Kimya was 

well aware ofth~ Stro7...zi storage devices" because "'a member of Organik Kimya's JT 

department, "'a _simsek, .. plugged at least one of the Strozzi storage devices into an Organik 

Kimya loaner laptop in 2009" the evidence does not show that the storage device accessed on the 

loaner laptop by a_simsek was one of the undisclosed Strozzi external storage devices. The 

evidence from Dow's forensic expert states: 

Notably, as indicated above, folder names accessed on the Second Loaner Laptop 
are similar to tblders on USB devices identified on Mr. Strozzi's laptop. Based 
on this, there are two likely explanations. First. it is possible that the Second 
Loaner Laptop was used to access one of the tmdisclosed USB devices accessed 
using Mr. Strozzi's laptop. Second, it is possible that Organik Kimya had 
additional undisclosed extemal devices that contain potentially relevant data. 

(Memo, Ex. 15 at, 116.) The most this evidence shows is that it is possible that one of the 

Strozzi undisclosed external storage devices was accessed from the loaner laptop based on the 

similarity in folder names accessed on the Joaner laptop. Accordingly. 1 find Dow has failed to 

show that Organik Kimya knew, or at )east should have known, of the external storage devices. 

Thus, I cannot find that Organik Kimya had ••contror~ over the external storage devices. 

c. Nene 

The Complaint in this investigation was iiled on May 20, 2013, and the Commission 

instituted tl1is investigation by publication in tl1e Federal Register on June 2 J, 2013. 78 FR 

37571 (June 21, 2013). On November 7, 2013, I issued Order No.8 as an initial determination 

granting Dow's request to amend the Complaint and Notice of Investigation ('"NOI") to add 

allegations of trade secret misappropriation. Thus Organik Kimya was w1der a duty to preserve 
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evidence relevant to Dow's allegations of patent infringement at least as of May 20~ 2013 and 

trade secret misappropriation at least as ofNovember 7~ .20 13, if not earlier. Accordingly. there 

can be no debate that Organik Kimya was under a duty to preserve whe11 the spoliation of 

evidence r~lating to Dr. Neue occurred, _rmmely the deletion of the files on the Ftriifilm USa 

drive, the Kingston USB drive, the deletion of the files ~'Cheml 0 l.pptxt "Ptepru:ation of pre.;. 

emulsion.docx;., and ''Reactor Process Dilip.docx., on December 20, 2013, the deletion.. of the 

twelve '\zip" ftles on December 20;: 2013, and the deletion of the "NewAll Folder", including 

subfoldel;s and files therein on December 20,2013. Likewise. there can be no debate that if I 

find Organik Kimya to have ••control" over Nene~s pen;;onallaptop or external memory devices 

that Organik Kimya breached its duty to preserve when the above enumerated deletions 

occurred. More so. if I find Otganik Kunya to have control over Nene's personal laptop then 

Organik Kimya would have also breac;hQd its duty to preserve when Dr. Nene smashed the 

original bard drive in his personal laptop around ·June 2013. The reason for this duty is because 

even though Dr. Nene cannot be held to have bad a duty ta preserve prior to receipt of his ftrst 

subpoena in September 2013, Organik Kimya had a duty to preserve that c.ommenced at the time 

when litigation began or was anticipated, which in this case is no later than when Organik Kimya 

was served with a copy of the complaint in May 2013. 

As mentioned above. Organik Kimya contests "'control." 

The Parties' Positions 

Dow argues that there is no dispute that Organik Kimya had legal and practical control 

over documents in Dr. Nenes possession. (Memo at 58.) Dow argues that pursuant to the 

consulting agreement between Organik Kimya and Dr. Nene} Organik Kimya retained legal 

ownership of all documents created by Dr. Neue during the course of his consultancy. (/d.) 
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Dow argues. that the agreement also specifically required Dr. Nene to "deliver to the Company 

all documents relating to the Compahy or any customer of the Company in whatever form, which 

may be held by or under the control of the Consultant, together with all copies thereof.,, (!d.) 

Based on these provisions, Dow argues Organik Kimya had both legal ownership over; and the 

practical·ability to obtain, any docttments within Dr. Nene's possession that were created during 

the course of his consuUancy or that related, to Organik Kimya. {/d) 

Dow argues that Organik Kimya's argQment that Dr. Nene was an independent .consultant 

whom it did not control is a fallacy. (Reply at 35.) Dow argues that Dr. Nene was intimately 

involved in Organik Kimya's business .. so much so that the C<?tnpany treated him like a full-time 

employee in some respects. (ld) Dow asserts that Organik K:itnya gave Dr. Nene his own 

Organik Kimya email account. (ld) Dow aJso asserts that Organik Kimya gave him a new 

laptop. Dow further asserts that Organik Kimya even included Dr. Nene on their internal 

organization charts. (ld at 35-36) 

Dow argues that Dr. Nene was not just a "safety consultant•• or someone whom Organik 

Kimya brought overto teach its employees "chemistry lOJ.l' (/d at 36.) Rather, Dow argues 

Organik Kimya relied heavily on Dr. Nene in the research and development of OPAC 204X and 

ORGA WHITE 2000, the accused products in this investigation. (/d.) Dow argues 

contemporaneous documents show how important Dr. Nene \vas to Organik Kimya's research 

and development efforts. (Jd at 37.) For example, Dow argues metadata from 2009 documents 

states that .. [a]s a result of recent meetings with DHip Nene, information obtained about 'seed' 

and •opac polymers' are summarized as follows." (/d) Dow also argues that a 2009 email from 

a distributor relating to technical problems wiili Organik Kimya's opaque polymers asks that the 

email be forwarded to "Dr. X from R&H.," a clear reference to Dr. Nene. (ld at 38.) Further, 
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Dow asserts that a 2010 email from EmreKaya to Sibcl Altiriok states that ~·[t]he guy provided 

free monomer ratios for R&H production runs," arguing that the ''"guy" is likely Dr. Nene. {/d) 

DOw also argues that Dr. Nene•s actions dming this investigati011 also show that he was 

under the direction and control of Orgapik ~mya._ (/d.) For example. Dow argues that in e~rly 

June 2013, ~er Dow served Organik Kiinya with the complain4 Mr, KasJowski called Dt. Ne11e 

directly. (fd at 38.} Dow argues that Dr. Nene testified that around the same time, he removed 

the hard drive from his computer, took it to his ga,rage and smashed it with a luunmer. (ld) 

Dow argues that although Dr. Nene could not remember wJ1ether this occurred before or after his 

phone conversation with Mr. Kaslowski, it is highly likely that it occurred afterwards, and that 

Mr. Kaslowski was the one who instructed Dr. Nene to destroy his hard drive. (/d;) Dow argues 

that this is entirely cons'istent with the fact that Otganik Kimya gave Dr. Ncne a new laptop 

during his subsequent trip to Rotterdam in July 2013. (ld at 38-39.) Dow argues that if the 

phone call and subsequent trip to Rotterdam in July 2013 hacfnothing to do with this 

investigation, but rather concerned a safety audit as Organik Kimya contends, then 

Mr. Kaslowski and Dr. Nene would not have collectively denied having this meeting at their 

depositions. (ld at 39.) Dow notes Organik Kimya only admitted to the meeting after forensic 

evidence uncovered it. (/d.) Dow further argues that if the meeting was really for a safety audit, 

the co .. CEO of Organik Kimya would not need to participate and Organik Kimya would have 

had no reason to give Dr. Nerte a new computer at such a meeting. (ld.) 

Dow also argues that Organik Kimya's reliance on handwritten safety notes as proof of 

the alJeged safety meeting is problematic. (/d.) Dow argues it is suspect that Mr. Kaslowski 

called Dr. Nene for a safety audit only weeks after being served with Dow's complaint. having 

not consulted with Dr. Nene for the prior two years. (Jd) Further, Dow argues that at his recent 
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deposition~ Dr. Nene testified that his July 2013 Rotterdam Slldit was the only one where he was 

allowed to take notes, much less leave Organik Kimya with those notes. (!d) Dow asserts that 

for every other trip, Organik Kimya had its own employee take notes for Dr. Nene and reqttired 

him to shred any written materials he gen¢rated or received prior to returning to the U.S. (!d.) 

Dow argues that it is highly likely that Organik Kimya asked Dr. Nene to take notes duringhis 

July 2013 '~safety audit" so that it could later use these notes to cover up the real purpose of his 

trip, as it is doing here, in Qpposition to Dow's present motion. (Jd) 

Dow further argues that Organik Kimya~s argwrtent that it does not have control over 

Dr. Nene because he uhas been represented by his own counsel~·· ••filed his own motions" and 

"'asserted his own positions throughout this Investigation" is a falla~y. (ld at 40;) Dow asserts 

that when Dr. Nene received his first subpoena in September 20 I 3, the first thing he did was call 

Mr. Kaslowsld and Organik Kimya immediately retained counsel for him. (ld) Dow asserts that 

when Dr. Nene called Mr. Kaslowski in January-February of this year to inquire about the status 

of the investigation~ Mr. Kaslowski conferenced in Organik Kimya•s outside counsel and the 

group decided to retain Dr. Nene a second attorney. (/d.) Dow argues that at all times, Organik 

Kimya has paid all of Dr. Nene~s legal fees. (ld) Dow argues that these facts show that 

Dr. Nene had a longstanding and continuing relationship with Organik Kimya. (ld at 41.) 

Organik Kimya argues that Dr. Nene has never been an employee of Organik Kimya. 

(Opposition at 1 0.) Rather, Organik Kimya argues that Dr. Neue has perfonned consulting work 

periodically since 2008. for which he charged his nonnal 'Consulting fee. (ld.) Organik Kimya 

argues there is no evidence that Dr. Nene's sporadic consulting relationship is sufficient to 

render Organik Kimya vitarlously liable for Dr. Nene·s actions under Turkish or U.S. law. (Sur~ 

Reply at 39.) Likewise. Organik Kimya argues that Dow's argument that Organik Kimya has 
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legal and practical control over Dr. Nene must fail because Dr. Nene's employment to Organik 

Kimya is govemed by Turkish law and Dow failed to perform any analysis under Turkish law. 

(Jd at 42-43.) 

Organik Kimya argues that Dow focusses a large amount ofunwarranted attention on 

events that occun-ed shortly after the investigation began. (Opposition at 20.) Organik Kimya 

argues that Dow bas no evidence to support its assertion that the June 2013 phone caU from 

Mr. Kaslowski to Dr. Nene was to instruct Dr. Nene to destroy his hard drive. (ld) Organik 

Kimya argues that the more logical explanation is that Mr. Kaslowski caJled Dr. Nene to setup 

his visit. (ld) 

Organik Kimya argues that contrary to Dow's assertion that Organik Kimya had both 

legal and practical control of Dr. Nene, Dow has never treated Dr. Neue during this investigation 

as an employee or agent under the control of Organik Kimya. (Jdat 22.) Organik Kimya also 

argues that Dr. Nene has been represented by his own counsel throughout this investigation, he 

has filed his o\vn motions, and via his o\\'n counsel, has asserted his own positions throughout 

this investigation. (!d. at 23.) Organik Kimya asserts that it even issued its own subpoena to 

Dr. Neue to take his deposition alongside Dow. (ld.) 

Discussion 

No c.onsistent, unifonn definition distinguishes an employee from an independent 

contractor. Courts have identified various factors relevant for determining whether an employer­

employee relationship exists. See, e.g., Bartels v. Birmingham. 332 U.S. 126, 130,67 S.Ct. 

1547, 1549-50.91 L.Ed. 1947 (1947); United States v. Silk. 331 U.S. 704,716,67 S.Ct.1463, 

1469-70,91 L.Ed. 1757 (1947); Dole v. Snell, 875 F.2d 802,804-05 (lOth Cir.l989); Dotyv. 

Elias, 733 F.2d 720, 722-23 (10th Cir.1984); 1"farvel v. United States, 719 F.2d 1507, 1514 (lOth 
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Cir.1983); Avis Rent a Car S:vs .. fnc: 1•. UrtitedStates~ 503 F.2d 423,429 (2d Cir.J 974). U1e U.S. 

Supreme Court has held that in the absence of a statute defining the tenn employee, there is a 

presumption that traditional agency-law criteria for identifying master-servant relationships 

apply. NatlonalMutual Insurance Co. v, Darden, 503 U.S. 318, 112 S. Ct 1344, H l L. Ed.2d 

581 (1992). One comprehensive set of guidelines that takes into account agency-law criteria and 

numerous othc;;r factors courts have created to define independent contractor status was 

developed by the Internal Reven~ Service (IRS}t known collectively as the 20-factor test. 

Rev,Rul. 87-41. 198TWL 419174. The enumerated criteria in the 20-factor test generally fall 

within three categories: <;orttrol (whether the employer or the worker has control over the work 

perfonned); organization (whether the worker is integrated into the business). and economic 

realities (whether tbe worker directly benefits from his or her Jabor). Jd At least one circuit has 

officially adopted the 20-factor test See U.S. v. Crabbe. 2010 WL 318399, *5 (lOth Cir. 2010} 

('111is circuit has adopted this twenty-factor test, but we have recognized that " [ e]acb factor may 

not have applic~:tion to every situation ... and no one ofthe[ J factors in isolation is dispositive; 

rather, it i~ the total situation that controls."'). 

Organik Kimya characterizes Dr. Nene's relationship with Organik Kimya as an 

independent C()ntractor, yet a number of facts tend to indicate otherwise. For example, the 

evidence shows that Dr. Nene has had an ongoing relationship with Organik Kimya since 2008, 

having performed consulting services for a total oftwenty-seven days in 2008~ fifty days in 

2009, fifty-seven days in2010, forty·six days in 2011, and two days in 2013. (Opposition at lO­

ll.) A continuing relationship between a worker and an employer, even at irregular intervals, 

tends to show an employer-employee rel'ationsbip. Rev.Rul. 87-41, 1987 WL 419174. 

Additionally, the evidence shows that Otganik Kimya gave Dr. Nene his own Organik Kimya 
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email account and also provided him \Vith a new laptop. (Memo, Ex. 56 (Turaman Dep.) at 

138:16-141:10; id., Ex. 18 at 50:6-52:22, 180:3-182:15.184:3-12, 200:13-25,202:18-203:3.} An 

employer who furnishes a worker with significant tools, materials, or other equipment tends to 

show that the worker is an employee. Rev.Rul. 87-41, 1987 WL 419174. Further, Organik 

Kimya even included Dr. Nene on its internal organization chart, as shown below with a red 

arrow. 

(Ex. 57, STROZ-0021803-36, at STROZ-0021831.) If a worker's services are integrated into 

business operations, this tends to show that the worker is subject to direction and control and is 

thus an employee. Rev.Rul. 87-41,1987WL419174. · 

Whether a person is an employee or independent contractor is a fact intensive inquiry 

based on the unique circumstances of each case. Here, fortunately I need not decide whether 

Dr. Nene•s relationship with Organik Kimya is an employer-employee relationship or employer­

independent contractor relationship for legal control over Dr. Nene's laptop and external storage 
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devices is not necessary to prove spoliation-worthy sanctions as long as i.t can be shown that 

Organik Kimya has practical control over them. In ~diti(ln to the facts discussed above, there. is 

ample additional evidence to support a finding of practical control. 

The evidence shows thati.n early June 2013, after Dow served Organik Kimya with the 

complaint in May, Mr. Ka8lowski called Dr. Neue direetly and directed him to travel to 

Rotterdatri to allegedly perf om\ a safety audit (Memo, Ex. 18 at 184:3-10 ("He told- he was 

the one who told· me tha:t he wanted me to come for an audit!), 202:18•203:3.) Coincidentally 

(or suspiciously as alleged by Dow) right around this time the evidence shows that Dr. Nene 

removed the hard drive from his personal computer and smashed it with a hammer and threw it 

in the garbage. (Id at200:B-2.S; 20Z:l8.,.2P3;3.) Then, Dr. Nene traveled to Rotterdam in July 

2013. The evidence shows that the first person Dr. Neue met with after he arrived in Rotterdam 

for the "safety audit" was Mr. Kaslowski. (ld at 189:14-18.) The two did not meet at Organik 

Kiinya, rather the evidence shows Mr. Kaslowski met Dr. Nene personally at his hoteL (Jd ("I 

arrived at the hotel, and later tbat afternoon he came to the hotel.").) Notably, at their 

depositions both Mr. Kaslowski and Dr. Nene collectively denied having this meeting. (See 

Memo, Ex. 8 at 162:4-14; Ex. 23 at 145:7-12.) Only through' analysis of forensic evidence from 

Dr. Nene's laptop was the secret meeting uncovered. (Memo, Ex. 24 at NENE-221.) I find this 
. . 

point very significant, as well as extremely troubling, as it shows not only joint purpose, but 

tends to establish Dr. Nene and Mr. Kaslowski recognit.ed the obvious implication that such a 

meeting would have since it occurred shortly after this investigation c-Ommenced. Even though 

Organik Kimya still asserts that the meeting was for a "safety audit," 1 agree with Dow that it 

seems unlikely the co-CEO of Organik Kimya would participate in a routine safety audit and 

meet in a hotel to discuss it and then lie about the meeting afterwards. This is a great deal of 
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effort to minimize an allegedly routine event. 

As evidence of the alleged ''safety'' meeting. Organik Kimya points to a July 17., 2013 

handwritten page of note& from Or. Nene's notebook Interes~ingly~ Dr. Nene testified at his 

deposition that his July 2013 Rotterdam audit was the onlY' one where he was allowed to take 

notes, much less leave Organik Kimya with those. notes. (Memo? Ex. 61 at 164: 16~ 178: 15.) For 

every other trip, the evidence shows Organik Ki.rnya had its own employee take notes for 

Dr. Neue and required him to shred any written materials he generated or received prior to 

returning t<> the U.S. {id.) The ,obvious implication here is that Org~ik Kimya asked Dr. Nene 

to take notes during his July 2(H3 "safety audit" so that it could later rely on those notes as cover 

for the timing of the trip. 

During Dr. Neue's trip to Rotterdam, Organik Kimya gave Dr. Nene a new laptop. 

Twice during ttus investigation Organik Kimya represented that it never issued Dr~ Nene with a 

company laptop. (See Memo, Ex. 26 (''DiHp Nene was never provided with a accompany 

oomputert•); Organik Kimya Opposition to Dow's Motion to Compel (Feb. 6, 2014) (''four of 

the individuals on Dow's inspection Jist, (Ms. Altinok, Ms. Ersen, Dr. Nene, and Ms. ~lan) did 

not have company laptops ... "). When confronted \vith this infonnation Organik Kimya asserted 

that the laptop was a gift from Mr. Kaslowski. During the March26, 2014 teleconference I held 

with the parties, counsel for Organik Kimya argued that there was a ••back story to why this 

computer was gifted over" relating to a 2012 hospital vi~it between Dr. Nene and Mr. Kaslowski 

while Mr. Kaslowski was having cancer surgery in New York. Specifically. counsel stated: 

Dr. Nene visited Stefano Kazlowski in 2012 when Stefano Kazlowski was having 
cancer surgery in New York City so they had somewhat of a relationship. so there 
is kind of a back story to why this computer was gifted over. 

(ED IS Document No. 531844, Mar. 26 Hr'g Tr. at 18:7-12.) Dr. Nene~s testimony at his most 
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recent depositiott in May 2014s however, calls into question that narrative. There:. Dr. Nene 

testified that before he left Rotterdam "one of the technicians said, Dilip,. I am supposed to give 

you tllis computer.n {Memo. Ex. 18 at 180:6~9'.) Dr. Nene testified be did not know the 

technicians name. the technician never explained why he was getting a computer, and he never 

asked why he was getting a computer. (ld. at 180:10-182:7.) Under these circumstances ltefuse 

to credit Organik Kimya 1 s hgift;• argument. 

The evidence also shows tbat when Dr. Nene received his first subpoena in September 

2013, theflrstthinghe did was call Mr. Kaslowsk.i, who during the conversation agreed to 

provide Dr. Nene with counsel. (Memo, Ex. 18 at 22;2-12 e'Oh; yes. After I received the 

subpoena, I called Mr. Kaslowski and I told him about the subpoena and I wanted legal help and 

he said he would provide me one,';).) When Dr. Nene called Mr. Kaslowski again in January­

February of this year to inquire about the status of the investigation, the evidence shows that 

Mr~ Kaslowski conferenced in OrganikKimya'is outside counsel (Finnegan Henderson), and told 

Dr. Nene that they had retained a second lawyer for him because they thought he would help 

him. (/d. at 68:22-82:2). The evidence shows that at all times, Organik Kimya has paid all of 

Dr. Nene's legal fees. (ld at 66:2-67:12.) 

Based on the evidence above, I do not find Dr. Neue to be the objective third-party whom 

Organik Kimya makes him out to be. The evidence establishes a level of cooperation and an 

interweaving of purpose between Dr. Nene and Organik Kimya such that the actions taken by 

Dr. Nene and Organik Kimya support the conclusion that Dr. Nene "would have complied with a 

timely request by [Otganik Kimya] to preserve its information.'• See 282 F.R.D. at 355. 

Accordingly. I find Organik Kimya had practical control over Dr. Nene's laptop and external 

storage devices. 
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Culpable state of mind 

Organik Kimya's behavior in this investigation, which resulted in the massive spoliation 

of evidence, is reprehensible. As discussed in detail below, I have no trouble finding Organik 

Kimya's spoliation of evidence on Dr. Perez's laptop was done in bad faith. Likewise, I have 

little trouble finding that the deletion of files from the Strozzi laptop along with the laptop's 

subsequent loss occurred in bad faith. Finally, 'with regard to Dr. Nene, I find Organik Kimya's 

Jailure to exercise control over Nene to preserve his laptop or external storage devices to be at 

least reckless. Taken together, I can only conclude there is a culture at Organik Kimya that finds 

its duty to preserve evidence an inconvenience. 

a. Perez laptop 

The evidence ofOrganik Kimya•s bad thlth in the destruction of evidence on the I>erez 

h;1ptop is manifest First, the evidence shows that when Stroz Friedberg arrived to coriduct the 

forensic inspection of the Perez laptop neither Organik Kimya not its counsel made any mention 

about any recent problems v.-ith Dr. Perez~s laptop. that it had allegedly been dropped~ or that 

Organik Kimya's IT department had done anything to tl1e laptop or its files. {Memo, Ex. 16 

(Lynch Dep.) at 191:11-17.) Yet aften\'ards, when confronted with Dow's allegations of 

spoliation, see EDIS Document No. 531067 (Dow Letter of Apri13, 2014), Organik Kimya then 

admitted "'that it ran ce11ain computer programs and copied files on Dr. Perez's computer shortly 

before the forensic inspection." (Memo, Ex. 27 at 3.) In so admitting, Organik Kimya stated 

that 

it rejects any suggestion of doing so with the intent to "erase relevant files.'' 
Rather, as set fmth below, it did so in an attempt to tix problems that Dr. Perez 
had experienced with his three-year-old computer. Organik Khnya did not act 
with bad faith but, rather, had an entirely different motive. 

(!d.) The story Organik Kimya told is as follows: 
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Shortly before the scheduled inspection on Febmary 27, Dr. Perez 
presented his work laptop to the Organik Kimya IT department He informed 
them that he had recently dropped his computer and was having issues with it 
Specifically, he told the IT department that he could not access certain Microsoft. 
applications. such a~ Outlook, Word, and Excel. Because DL Perez had dropped 
the computer, the IT Department believed bad sectors on the hard·drive may have 
been the root cause of these accessibility problems. Thus) to ensure tl1e laptop 
could operate during the forensic. inspection, the IT Department, and specifically 
manager Rafet <;ince~ attempted to locate and isolate bad sectors. 

To do this, during the afternoon and evening of Sunday, February 23, 
2014, Mr. <;ince repeatedly copied the computer's O\W program files into the 
unallocated clusters on Dr. Perez's hard drive. An unallocated cluster is an area 
on the hard-drive that is considered to be free space for storage. If a program flle 
could not be copied onto a particular sector of the hard drive, Mr. <;ince thought 
that he could identify and isolate this portion of the drive. (See Ex. A, Print- Out 
from Microsoft Outlook Support) There was no ill-intent or desire to destroy 
evidence, rather~ the true motive behind this copying procedure was simply to find 
the origin of Dr. Perez's computer problems and fix it prior to the inspection. 

(ld.) As discussed in detail below, the evidence sl1ows Organik Kimya's story to be a work of 

fiction. (Memo, Ex. 15 at~ 49 (''This explanation is implausible for a number of reasons.").) 

In particular, the evidence shows that making copies of files in the manner the Program 

Files copies were made is not an effective method for leaming about the status of any area of a 

hard drive. (Jd. at, 51.) "When copying a file or folder, it is impossible tor a user to target any 

specific sector on a hard drive for the copy to reside in; and, if an error occurred, the copying 

would not identify to IT where the bad sector was located." (!d.) Additionally. the evidence 

shows that "almost all modem hard drives, including the hard drive in Dr. Perez's laptop, have 

built'-in technology to monitor for, test for, and handle bad sectors." (!d) Further, •'the 

Windows Operating System on Dr. Perez's Japtop is designed to also monitor for corruption that 

could result from a bad sector, and a common program in the operating system named 'Check 

Disk' can be used to test for such corruption:• (ld.) Interestingly, \Vhen Stroz Friedberg imaged 

the hard drive, it contained no bad sectors. (Jd.) Moreover, contrary to Organik Kimya's 
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explanation that the attenipt to locate and isolate bad sectors was to ensure. the laptop could 

operate during the forensic inspec.tion, the evidence shows that a laptop need not be operation in 

order for the hard drive to be imaged and forensically inspected. (ld. at, 50.) 

Contrary to Organik Kimya's story I fmd no legitimate reason for Organik Kimya to have 

created more than 108 copies of the Progran1 Files folder, and I find no legitimate reason for 

Organik Kimya to have deleted those copies wjthin days of making them. (ld at 11 38 ('~A 

Windows computer only needs one copy of each installed progran1 in the Program Files folder in 

order to ru11 those programs, so there would be no legitimate need to copy them in the manner 

observed on Dr. Perez's laptop."), 48.) It is clear that copies of the Program Files folder were 

intentionally made to render previously deleted data pem1anently unrecoverable and the deletion 

of the t1Ies was an effort to hide tl1at the copies had been made. (Jcl at TIT! 46, 48.} 

Worse still, the evidence shows that on February 23, 2014, while Organik Kimya was 

copying the Program File folder 108 times, the computer clock on the Perez laptop was 

backdated such that the metadata for those files showed them as having been created before the 

lawsuit was filed in 2013. (ld at 1 54.) When confronted ·with allegations of backdating the 

clock Organik Kimya, through its counse], decided to double-down stating: 

While the image taken from Dr. Perez computer contains random time­
clock stan1ps, there is a nonnal and logical explanation for this that differs 
markedly from Dow's allegations about "fabricating evidence." While Dr. Perez's 
computer was synced to Organik Kimya's time server on February 23 and 
continuing to the following morning, the IT Department was also trouhteshooting 
Organik Kimya's time server to solve an ongoing problem identified a few weeks 
before (i.e.~ a global problem in Organik Kimya's corporate network-not a 
problem limited to the computer used by Dr. Perez). That is why some files 
created on the computer used by Dr. Perez on February 23 or 24 appear to have 
been created earlier in time. 

The pre-existing. global time server problem is shown by a 
contemporaneous email sent by Hakan Uygur, Organik Kimya•s plant manager. to 
Organik Kimya's IT department. (Ex. B, Jan. 30,2014 email from H. Uygur toR. 
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<;ince.) Mr. Uygur noticed that the company's intranet showed a time that was 7 
minutes different from mobile/internet (actual) time: 

Sent: 
To: Rafet. ~~M~E 

Cc: TansefOZYONOM 
SUbJett: Difference in the fnranet [$/Cf dod: 

Gr~Ungs Rafet 

What is the reason for this difference? Can .it be corrected? 

GoOd dayatwork. 

Hakan UYGIJR 

(!d) 111is 7-minute time ditTerence was causing numerous problems at Organik 
Kimya. and Mr. Uygur asked that it be fixed. 

To help remedy the problem, a member of IT Staff \Vas troubleshooting 
Organik Kimya's time server on Febmary 23, 2014. We understand that in order 
to test the time server, he changed the date and time randomly. Consequently, 
when computers sync to the network time server, as did Dr. Perez's laptop, the 
computer updates its internal clock to the network time automatically. (See. e.g., 
Ex. C, "Synchronizing your computer clock.'' (accessed Apr. 3, 2014).) The IT 
professional set the network clock to random dates and times, including December 
22, 2012, January 24, 2013, February 15, 2013, June 19, 2013, and January 17, 
2013. Dr. Perez's computer, synced to the network, picked up these dates and 
times, and some program files created on February 23, 2014 instead bear the 

. incorrect date of February 15, 2013. In short~ there is nothing nefarious about the 
time-stamp anomalies identified by Dow (nor are those anomalies even specific to 
the computer used by Dr. Perez). 

Indeed, a closer inspection of the metadata reveals that some Trend Micro 
files related to copies of the progran1 files were created on the correct date, while 
some were created on incorrect dates like February 15, 2013. (Ex. D, Initial 
Expert Report of S. Lynch, Ex. 12 at 19- 21 (showing Trend Micro log files 
created on both Feb. 15, 2013 and Feb. 23, 2014 relating to ••Program Files -
Copy" file titles.)) 1nis means that, as part of the nmmal troubleshooting process, 
Organik Kimya's IT staff member switched from February 15, 2013 back to the 
correct date around the san1e of the creation of the program files. Contrary to 
Dow's allegations, there was nothing nefarious about the time server change at 
all-it was done as part of a process to troubleshoot a problem. 
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(Memo, Ex. 27 at 4-5.) As it tun1S out, as detailed below, this story is completely concocted. 

(Memo, Ex. 15 at~ 66 (''Again this explanation is implausible tbr multiple reasons.").) 

First, Organik Kimya relies on a January 30 email from its plant manager indicating that 

the network time server was nu:ming approximately seven minutes behind the time recorded by 

the Internet. Thus, ''the apparent problem was between the network time server and the Internet, 

not between the time server and the individual employee workstations." (Id. at~ 67.} Contrary 

to Organik Kimya 1 S argument, *"altering the times on the Organik Kimya network time server 

would not remedy this problem." (/d.) The evidence shows that if the clock on the network time 

server is lagging, then either: (1) the network time server is set as an independent time source 

and is not keeping accurate time; or (2) the network time server is failing to accurately sync \vith 

an external source, such as the Internet. (lei.} For the first possibility, the evidence shows 

;~troubleshooting would consist of manually updating the network time server" and "[f]or the 

second possibility, troubleshooting would consist of determining why the network time server is 

not properly synching with the external source." (!d) Randomly changing the time on the 

network time server to incorrect dates, as Organik Kimya did, does not address either possible 

problem. (ld.) Nor does it explain why Organik Kimya changed the year on the clock when 

only several minutes were at issue. 

Second, contrary to Organik Kimya's explanation, the backdating on Dr. Perez's Japtop 

was not a result of synching with the network time server. (1<1 at, 68.) The evidence shows the 

changes were made directly on Dr. Perez's Japtop. (ld) In particular, the evidence shows that: 

For a computer running Windows, such as Dr. Perez's laptop, connected to a 
network such as the Organik Kimya network, the clock for the computer is 
configured to automatically synchronize with a server on the network so that, at 
any one time, all computers on the network believe it to be the same time. Rather 
than a constant process always assuring that the clocks are consistent, each 
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computer periodically checks the clock of the server to confinn they are the same. 
By default, if the clocks between a computer and the server are less than 15 
minutes different~ the computer's system clock is slightly accelerated or 
decelerated so that the clocks can ~·catch up." If the clocks differ by more than 15 
minutes, the clock on the computer is immediately changed. 

Among other things, Windows Event Logs record this synchronization .activity. 
Every time the computer checks the server, an event log is recorded, showing that 
the computer began the synchronization process. If the computer receives a 
response from the server and the clocks are either completely in sync or only 
slightly differen~ no additional entries iU'C made. lfthe clocks differ by more than 
15 minutes, a Jog entry is made indicating that the computer clock needed to be 
reset by more than 15 minutes. In addition to the time synchronization activity" 
the event logs show when the dock changes. what the 'Original time for the clock 
was~ and what the new time was. Finally, the event logs also record each time a 
computer is turned off and turned on. · 

(ld. at 11 68-69.) By analyzing the Windows Event Logs, Dow's forensic expertl Stroz 

Friedberg, was able to determine when the operating system shut down and started, when the 

computer clock synchronized with the server, and when the clock was manipulated directly on 

the computer. (ld at 170.) The event log for the first set of dock changes is reproduced below. 

Date and Time 
(UTC) Event log Summary 
02/23/2014 12:11:48 Computer resumes from sleep 
02/23/2014 12:12:05 Time SynchrOI'\ization Begins 
~/20t3t2:17:n Date changed from 02/23/2014 to 06/19/2013 
01/24/2013 11:20:31 Date changed from 06/19/2013 to 01/24/2013 
01/24/201112;26:21 Computer shutdown 
Ot/24/201312:35:25 Computer starts 
01/24/2013 12:35:51 Time Synchronization Begins 

Synchronization resets clock by more than 15 

02/23/201412:36:02 
minutes and date changed from 01/24/2013 to 
02/23/2014 

(ld) The evidence proves the first two clock changes on Dr. Perez's laptop occurred 

independently f>f any synchronization with the network server, and therefore, the changes must 

have been made locally. (!d. at 11 71-72.} As evinced by the third clock change setting the 
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clock back to the correct time of February 23,2014, had the first two dock changes been the 

result of synchrotiizatio~ a log reflecting that the computer clock was clwtged by more than 

:fifteen minutes would have been created, (ld at 1 7L) Thus, the evidence shows the change of 

the. computer c1ock to tbeinaccurate date was ,made loca}Jy a.t the computer. and not by the 

network server~ (I d. at 1 72.) 1 find the only reason a user changes the computer clock in the 

manner observed on Dr. Perez's l~ptop is so that actions on the cpmputer ;tre recorded on the 

computer as if they happened on different dates. (ld. at 1 55.) Thus, I fmd the clock was being 

manipulated to cause false timestamps to be recorded by the computer and hide that the Program 

File copies were made days before the inspection. (/d) 

Worse.stiU, on February 24. 2014~ one day after the Program File copies were created-and 

the computer clock backdated, the evidence shows that a program calJed WinHex was installed 

on Dr. Perez•s laptop. (/d. at mf 75-78.) WinHex is marketed as "a universal hexadecimal 

editor, particularly helpful in the realm of computer forensics, data recovery, Iow-Jevel data 

processing, and IT security." (ld 1\t 1 7'5.) The evidence obtained through forensic inspection of 

the Windows Registry on Perez's .laptop shows that WirtHex was run by the ~'Administrator" 

account of Dr. Perez's laptop at least 12 times. (ld at 79.) When Dow confronted Organik 

Kimya with this information and the allegatiqn that WinHex was used to determine if any 

previously deleted data was still recoverable~ Organ.ik Kimya argued: 

In actual fact. checking deleted files was not the reason WinHex was 
installed. Rather, as part of the process of trouble·shooting Dr. Perez's computer, 
we understand that the Organik Ki.mya IT department installed WinHex to correct 
the Microsoft Outlook accessibility problems Dr. Perez was having. Specifically. 
to con.finn that the NTUser.dat file (a registry file .storing the settings for each 
user's individual account) was not corrupt~ WinHex was used to edit this file. 
Editing a registry file obviously differs :from using software. like WinHex, to 
check whether a deleted file still exists. WinHex: was also used to look into other 
Outlook system files resulting in the WinHex program being run multiple times. 
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Dow's and its expert's speculation about Orgl;Ulik Kimya•s use of the WinHex 
program is unsupported, 

(Memo, E~. '27 at 5-6.) Unfortunately. like the rest ofOr:ganik K.imya's explanations, this.· 

explanation is also not plausible. (Memo, Ex. 15 at 1 ·81 ("This explanation is not plausible.").) 

Specifically, the evidence shows that 'iWinHex is a complicated hexadecimal editor that 

would not be an effective tool to check whether the registry was corrupt, nor would it be used to 

edit a registry file in a nonnal IT troubl~hooting effort."' (!d at 1 82.) ~'The NTUser.dat file is a 

complex fi,le that requires software specifically designed to view and edit a registry." (Jd) 

While the evidence shows that it may be possible to make minor edits to the Registry without 

corrupting it, the evidence also shows that it is likely that editing the Registry with WinH<!X 

would corrupt the RegjStry. (ld) According to Dow"s forensic expert, ifOrganik Kimya•s IT 

persmmel really wanted to edit the NWser.dat file them instead of WinHex '"a tool built into 

Windows, Regedit~ would be used to edit the Registry.n (/d) Although Stroz Friedberg was 

unable to determine exactly for what Organik Kimya used WinHex, the implausibility of 

Organik Kimya's explanation coupled with Organik Ki.mytfs other implausible stories, leads me 

to agree with Dow's forensic expert that ''WinHex was most likely installed and used after 

creating the Program Files copies to review Dr. Perez's laptop to determine if any previously 

deleted data was stiJl recoverable.'' (/d at,. 80.) 

The reason why Stroz Friedberg was unable to discern the exact purpose for which 

Organik Kimya used WinHex Is because, astonishingly, after Organik Kimya ran WinHex 12 

times, Otganik Kim:ya deleted the WinHex: program and thereafter employed a data destruction 

tool, CCJeaner, which ·~as used multiple times to delete a large percentage of the C drive and 

all of the D drive in Dr. Perez's laptop." (Id at 1179. 83, 84.) 
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CCleaneJ; is a computer software _program mad~ hy Piriform_ that has multiple 
uses. Among those uses, CCleaner has the capability of targeting specific illes to 
he overwritten and deleted. In addition, CCieaner also has the capability to 
overwrite unallocated spa,ce. ·By overwriting, or Wiping1 \tnallocated space, 
CCleaner will overwrite aU previously deleted data, rendering it unrecoverable. 
CClean~r is described on the manufacturer's website as "the number-one tool for 
cleaning your Windows PC. It protects your privacy online and makes your 
computer faster and more secure. Easy to use and a small, fast download." 

(ld~ at, 87.) The evidence shows CCleaner was used just hours after Organik Kimya 

representatives and c<>unsel met with Str<>z Friedberg on February 26~ 20 14~ (ld. at ft 85, 95:. 

97.) Tlie evidenee shows it was uninstaUed less than 20 minutes before Stroz Friedberg arrived 

the next day for the scheduled forensic inspection. (Jd at,, 86l 96, 97.) I fmd there is no 

innocent explanation for such conduct. 

When Dow confronted Organik Kimya with allegations of CCleaner' s use and in 

particular that Organik Kimya used CCleaner to \\'ipe the unallocated space on the Perez laptop 

bard drive, Organik Kimya again chose to double down arguipg: 

As Dow admits. Organik Kimya used. CCleaner to "clean" specific files from Dr. 
Perez's computer. (/d) But· this cleaning functionality differs greatly from 
CCleaner's ability to wipe clean deleted materials from a hard drive. Specifically~ 
CCleaner has a '\secure delete" function that can forever eliminate files from a 
bard-drive, hut that feature. was not employed on Dr. Perez's computer. And 
Dow's expert dQes not opine otherwise. 

Each file that CCieaner was directed to eliminate on the Perez computer is still 
present, as well as its associated metadata, in the unallocated clusters as before. 
Thus, Dow's contention that Organik Kimya's use of CCleaner rendered the 
deleted files "unrecoverable" is mistaken.. (ld) Moreover~ a search of these files 
revealed that the overwhelming majority of them were simply the 61 program file 
copies that had been previously added. The remaining files, as we noted. are still 
present on Dr. Perez's computer in unallocated space. Thus, Dow's repeated 
insinuation that Organik Kimya pennanently "wiped" 600,000 potentially 
relevant files from the Perez computer is wrong. 

{Memo, Ex. 27 at 6.) Sadly, the evidence paints a di.fferent picture. 
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Tbe evidence shows it is possible to determine what method was used for deleting and 

wiping data (i.e., \Vipe all unallocated space; wipe select files; or delete select tiles) based on 

whether artifacts remain on the computer and how those artifacts are named. {ld at 1f 88.) When 

''Wipe Free Space1' (i.e., delete and overwrite all unallocated space) is selected, folders with 

names beginning with the characters "3590F75ABA9E485486C100ClA9D4FF06" are created, 

and vvithi11 them files are created using a. combination oftbe characters ''Z" and".'~. (!ti at 1f 89.) 

When files are specifically targeted for wiping (i.e., deletion and overwriting), including when 

files in the Recycle Bin are targeted for deletion, all characters in the file name, except the ". ". 

are replaced with ''Z" (the"." character is not replaced). (/d at 1 90.) Unlike when "Wipe Free 

Space" is selected, no special folder is created when files are specifically targeted for wiping. 

(!d.) If CCJeaner is used to simply delete data without ovenvriting any data, neither naming 

convention is employed and the files are simply deleted and the filenames remain intact. (ld. at 1f 

91.) 

Forensic examination of the Perez laptop revealed artifacts on both the C and D drives 

using the CCleaner naming convention indicating CCleaner was used on the Perez laptop to \Vipe 

an unallocated space. (Jd. at 1[189, 91 (''CCleaner must have been run on Dr. Perez•s laptop 

with the option selected to wipe unallocated space, otherwise the artifacts and the special tblders 

observed on the computer would not exisC').) Specifically, Dow's forensic expert, Stroz 

Friedberg, fmll1d over 600,000 files with names matching the naming scheme used by CCleaner 

to \vipe unallocated space. (Jd at, 92.) Thus, contrary to Organik Kimya's story, I find 

Organik Kimya used CCleaner's '"wipe unallocated space~' function to delete and oven:vrite the 

entirety ofthe "D'~ drive and a large portion of the "'C" drive on Dr. Perez's laptop. 
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The: evidence set forth above leads me to the inescapable conclusion thatOrganik Kimya 

acted in bad faith when, in c.ontravention of Order No. 16, Orga1lik Kimya undertook the massive 

spoliation qfevidence on Dr. Perez~s laptop thrqUgh the repeated copying of the Program File 

folder and the use of CCleaner. In fact. were there such a thing, I would find Organik l(imya 's 

egregious behavior to be gross bad faith. The scheme carried out by Organik .Kimya to destroy 

evidence and then conceal those efforts. including making 108 copies of the Program File folder; 

back-dating the computet clock, running WinHex~ and then running CCleaner shows Organik 

Kimya knew what it was doing waswrc;>ng and evinces an intent to cover-up that known wrong 

doing. The fact thatOrganik l<imya did not tell $troz Friedberg at the time of the scheduled 

forensic inspection that its IT personne1 had tampered with the laptop is also evidence of a cover-

up~ Additionally, a finding of bad faith is supported by the timing of the spoliation and the 

thereafter attempted cover-up occurring within days after I issued Order No. 16 and continuing 

unabated through the morning of the scheduled forensic inspection. These actions by Organik 

Kimya coupled with the multitude of lies Organik Kimya knowingly and deliberately presented 

to the undersigned to rude or explain away its wrong-doing, leaves no doubt that Organik Kimya 

destroyed evidence on Perez's laptop with the intent to impair Dow• s ability prove its allegations 

of trade secret misappropriation. 14 Micron Technologyi Inc. v, Ram bus Inc., 645 F .3d 1311, 

1326 (Fed. Cir. 2011) (~To make a detenuination of bad faith. the district court must find that the 

spoliating party 'intended to impair the ability of the potential defendant to defend itself:' ... The 

fundamental element of bad faith spoliation is advantage seeking behavior by the party with 

superior access to information necessary for the proper administration of justice. ") (quoting 

14 Organik Kimyats attempt to cover up its spoliation by uttering patently false statements to the 
undersigned should shock the conscience of any reasonable person. There can be no excuse for 
such conduct. 
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Schmid!> 13 F.3d at ao.} Orgapjk Kimya's spoliating behavior dearly fits, this requirement, 

Accordingly, I find the spoliation of evidence on Dr. Perez's laptop was d.one in bad faith. 

b. Strozzi lapt9p and e•ternal storage devices 

I have found hereinabove that Otgaruk Kimya had ''control" over the Strozzi laptop; but 

not the external storage devices so 1 will focus my discussion of'"culpabJ.e state of tnind" on the 

spoliation of evidence on the laptop ~d loss of the laptop itself. 

brganik Ki.n)ya was under a duty to preserve evidence relevant to Dow• s allegations in 

this investigation. The duty to preserve evidence '~includes~ obligation to identify, locate, and 

maintain, infottnation that is relevant to specific, predictable, and identifiable litigation." Apple 

Inc. v. Samsung Electronics Co .• Ltd, 8fH F.Supp.2d 1132, 1137 (N.D.Ca1.2012). It is well-

established that the duty pertains to: 

[A]ny documents or tangible things (as defined by Rule 34(a)) made by 
individuaJs ~'likely to have discoverable information that the disclosing party may 
use to support its claims or defenses . .,. The duty also includes docun1ents prepared 
for those individuals, to the extent those documents can be readily identified {e.g., 
from the "to" field in e-mruls). The duty also extends to information that is 
relevant to the claims or defenses of any party, or which is "relevant to the subject 
matter involved in the action.)" Thus, the duty to preserve extends to those 
employees likely to have relevant infonnation-tbe ~·key players" in the case. 

ld (quoting Zubulake v. UBS Warburg LLC, 220 F.R.D. 212~ 220 (S.D.N.Y.2003)); In re Pfizer 

Inc. Securi(ies Litigation, 288 F.R.D. 297,313 (S.D.N.Y.2013) ("'Evidence that must be 

preserved includes documents, electronically stored information, and physical evidence that the 

party knows or reasonably should know is relevant to claims or defenses in the action, is 

reasonably calculated to lead to the discovery of admissible evidence, or is reasonably likely to 

be requested during discovery.!'). Organik Kimya should have known that Mr. Strozzi was a 

"key-player·~ in this investigation. Mr. Strozzi began working for Otganik Kimya in 2008. 

(Opposition at 23.) Mr. Strozzi was Otganik Kimya~s p]ant manager for the Rotterdam plant 
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(ld.) Mr. Strozzi was an Organik Kimya employee as of the d~1e Organik Kimya became 

responsible for preserving evidence and when the evidence on the computer was, subsequently 

destroyed. (ld at 3 ("'Mr. Strozzi was an employee ofOrganik Kimya at the tune of his alleged 

actions'').) Moreover, Dow put Organik Kimya on. actual notice of the need to preserve.Strozzi' s 

evidence when Dow served its first 5et of discovery on June 25, 2013, requesting, among other 

things: 

REQUEST NO. 4:. All documents and things oonceming any proposed or actual 
changes made or considered with respect to the. research, design and/or 
development of the Organik Opaque Polymers, including, but not limited to, 
all memoranda, notes, meeting minutes, reports, studies, laboratory notebooks, 
drawings or communications concerning such changes. 

REQUEST NO. 62: All documents and things concerning Leonardo Strozzi and 
Opaque Polymers. 

(Memo, Ex. 43(Dow's First Set ofRequests for Production) (emphasis added).) Despite this 

clear notice, Organik Kimya failed to take any steps to secure and preserve the Strozzi laptop 

before the spoliatiol\ a step Organik Kimya's own forensic expert testified he would have done. 

(See Mot., Ex. l at 74:22-75:12 (explaining that once a court orders inspection ofa computer, a 

company should "[t]ake it off the network, tum it off and don't let anybody touch it.").) 

Moreover. there is no evidence of record that Organik Kimya disseminated any type of 

preservation memo or litigation hold memo to its employees to ensure that relevant evidence was 

not destroyed and relevant documents were not deleted.u 16 In fact, the evidenceis to the 

15 Organik Kimya complains in its sur-reply that it was never on notice of Dow;s litigation hold 
argument~ {Sur-Reply at 4-6.) Nonsense. I find Dow ex.plicitlyprcsented or anticipated this 
argument in its opening brief. (See Memo at 5. 76, 78.) 
16 Organik Kimya states in its Sur-Reply that "respondents decline Dow~s invitation to waive 
attorney/client privilege in order to discuss their communications with counsel.~' (Sur-Reply at 
6.) Yet the case law is clear that the facts surrounding litigation holds~ including the fact of 
whether a hold was issued and distribu~, whether employees received the hold instructions, 
etc., are not privileged Brown v. West Corp.> 281 F.R.D. 494. 499-500 (D. Neb. 2012) (holding 
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contrary. The.evidence shows that neither Mr. Turaman (Organik Kimya's corporate witness on 

document ~tert,tion!collection topics) nor Mr. 6zy6nilm (Otganik Kimya~s COO and head ofiT) 

was aware of any such preservatioil notice being issued to Organik Kimya employees. (Memo, 

Ex. 44 (Turaman Dep.) at 114:2~18, &. 45 (0;ey(}nt.tmDep.}at95:13-17.) Indeed both 

witnesses testified that Organik Kimya employees were free to save or delete documents and 

emails as they saw fit. (Id, Ex. 44 at 113:4· 7 e+Q; And you also testified that for electro~c 

documents, it was up to each individual employee whether to save it or delete it, right? A; 

Yes!'), Ex. 45 at 94:7-21 (''We don't have any rules for that It depends on the employee. If 

they want to erase, they erase."),) Organik Kimya was obligated to secure and preserVe the 

Strozzi laptop at the begitming of this investigation in response to Dow's interrogatories asking 

same. Instead, inexplic;ably, Organik Kimya left it "'up to each individual employee whether to 

save O or delete" electronic files. (Memo. Ex. 44 at 113:4-7.) 

Organik Kimya argues that I should disregard the deposition testimony because it 

"clearly shows the witness (and both parties' interpreters) did not understand the meaning of the 

term "litigation hold notice." or how to translate it into Turkish." {Sur-Reply at 3-4.) 

Admittedly the deposition transcript does show some initial confusion by the translators as to 

how properly to translate ulitigation hold notice" but after counsel for Dow rephrased the 

question there is no indication that cnnfusion remained, I would expect that if there was still 

that, although litigation hold letters are themselves privileged. "the information surrounding the 
letters is.not." and ordering defendant to disclose (inter alia) the ~·nan1es of individuals to whom 
the litigation hold was sent," "the dates on which the hold was communicated," the "specific 
sources that custodians were instructed to search,""[ w]hen and for \\nat specific sources 
preservation policies were put in place/• [ w ]hen and what steps were taken to preserve ESI," and 
"(w]hat steps were taken to ensure compliance with preservation policies ... after the litigation 
hold was distributed'~). Thus, I find Organik Kirnya's conscious decision to not provide any 
affirmative evidence of a legal hold memo telling. 

83 

Case: 15-1774      Document: 1-2     Page: 172     Filed: 06/24/2015 (173 of 210)



Public Venimt 

ongoing confusion or ambiguity tfi.J:~.t Or{W.ntk Kimya's counsel, who was very actively defending 

the deposition, would have ensured that the matter was clarified for the record. Furthennore, if 

Organik IDmya bad really undertaken its obligation to communicate and explain to its employees 

their duty to preserve than I would expect Otganik Kimya's corporate witness on document 

retention/collection topics would have been fully aware of what a litigation bold memo was 

during his deposition. I would also expect Organik Kimya>s corporate representative not to have 

testified that electronic document preservation wa& left up to each employee. Moreover~ Organik 

Kimya has not offered any affinnative evidence of a litigation hold memo.17 

As discussed, supra, the Strozzi laptop was a company-issued laptop and, unlike the 

external storage devices, the deleted folder and files once resided on the laptop's hard drive. The 

evidence shows that on Marcb21~ 2014~ one day after I issued my PreserVation Order and stated 

that I would be ''mortally annoyed if anything was done to alter, destroy or otherwise mess with 

the evidence in this caset 2, 742 user-created files and folders were deleted from the Stroui 

laptop. (Memo; Ex. 15 at , 107.) The evidence shows those files were deleted in a special 

manner such that they were not' placed in the Recycle Bin. but rather had to be recovered using 

forensic tools. (ld,) This evinces an attempt to cover-up wrong doing. What is even more 

shocking is that at the time I issued my Preservation Order~ Organik Kimya was already on 

notice of the massive spoliation of evidence on Dr. Perez's laptop. 

The matter is even worse when discuss,ing the loss of the laptop itself, for Organik Kimya 

had the laptop in its possession for the forensic inspection and yet :inexplicably returned it to 

Mr. Strozzi, which allowed him to "lose"' it. Telling, is at the time Organik Kimya gave the 

laptop back to Strozzi they had already spoliated the dat~ on the Perez laptop. Further the 

17 See supra, n.16. 
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explanation provided for the loss (i.e., that Strozzi took his laptop bag with his laptop and a 

number of USB devices inside into a rest stop bathroom and accidently left it there) is highly 

suspect. 1 question why one would bring their work-issued laptop and a number of USB devices 

likely containing massive amounts of proprietary and confidential recipes into a rest stop 

bathroom and I question how within the time it takes to use the tiny rest stop bathroom, one 

could possible forget their laptop bag their work-issued laptop. 

Accordingly, for the reasons discussed above, including, t11e timing of the spoliation, the 

breath and manner of the spoliation. the failure to issue a litigation hold notice or ensure the 

dissemination of such, the failure to take any steps to preserve the evidence, and the fact that 

Organik Kimya was o.n notice of the Perez spoliation, the only conclusion that can be drawn is 

that the spoliation of evidence on the Strozzi laptop and the spoliation of the StrouJ laptop itself 

was done in art effort to prevent Dow from access to evidence it might use to support its 

allegations in this investigation. Micron Technology. Inc. v. Rambus Inc .• 645 F.3d J3 J 1, 1326 

(Fed. Cir. 2011) ('"To make a detennination of bad faith, the district court must find that the 

spoliating party •intended to impair the ability ofthe potential defendant to defend itself.' ... The 

tltndamental element of bad faith spoliation is advantage seeking behavior by the party with 

superior access to information necessary for the proper administration of justice. ")(quoting 

Schmid, 13 F.3d at 80.) Accordingly, I find the spoliation of evidence on the Strozzi laptop and 

the loss of the Strozzi laptop itself was in bad faith. 

~. Nene laptop and external storage devices 

Dow's theory of culpabJe state of mind or purpose is attractive and even logical given 

what occurred later \\dth the Perez and Strozzi laptops. While it is clear that Dr. Nene 

intentionally deleted evidence from his laptop and external storage devices} I do not find the 

record suflicient to support imputing that behavior to Organik Kimya. The evidence, which is 
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circumstantial, fails to persuade me that Dow has met its burden to prove a design by Organik 

Kimya to deliberately destroy data on Dr. Nene's laptop and external storage devices. 

Nevertheless, I find sufficient evidence to sustain a finding that Organik Kimya, in the person of 

Mr. Kaslowski, and Organik Kimya generally, bad the ability to control Dr. Nene and failed to 

act in a responsible manner to preserve Dr. Nene~s devices and data. Hence, while there is not 

enough evidence to sustain a finding of bad faith with regard to Dr. Nene on the part ofOrganik 

Kimya. I find Organik Kimya reckless in its disregard of its duty to preserve Dr. Neue's 

evidence. 

3. Relevancy and Prejudice 

a. Perez Laptop 

Having tbund heretofore that the spoliation of evidence on the Perez company-issued 

laptop was undertaken in bad faith, prejudice and relevancy are presumed. Organik Kimya made 

no attempt to rebut this presumption in its response to Dow's present motion for default and 

other sanctions. Organik Kimya neither offered nor introduced evidence that would show that 

the spoliated evidence was not prejudicial or not relevant Accordingly, I 11nd the spoliated 

evidence on the Perez laptop to have been relevant to Dow's allegation of trade secret 

misappropriation and its destruction prejudicial to Dow's ability to prosecute same. 

Even assuming arguendo that the presumption did not apply. Dow needed only to '"come 

forward with plausible. concrete suggestions as to what [the destroyed] evidence might have 

been." Micron Tech, Inc., 645 F.3d at 1328. Here, even in light of the pro11ciency in which 

Organik Kimya destroyed evidence, Stroz Friedberg was able to recover infonnation that meets 

this standard. 

With regard to Dr. Perez, Stroz Friedberg was able to compile information from the Jtnnp 

Lists, Link Files, Registry. and Internet History records it forensically recovered from the Perez 
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laptop ai1d compared the lists of files that had been accessed to what was present on the hard 

drive when Dr. Perez's laptop was presented for inspection. {Memo, Ex. 15 at~ 26.) Such a 

comparison revealed dozetls of files that had been stored and accessed on the computer (both 

''C'! and "D" drive) that were subsequently wiped from the computer. (Jd.) The evidence shows, 

however, that given the multiple destruction efforts undertaken on Dr. Perez's laptop "it is likely 

that there are many more deleted files that will never be identified." (ld.) Because Orga.nik 

Kimya wiped the files from the computer, it is impossible to assess their relevance beyond 

reviewing the file names and folder paths forensically recovered. (/d.) 111e evidence shows the 

following files and folders once resided on the Perez laptop hard drive prior to Organik Kimya 

repeatedly copying the Program File folder and running CCieaner. 
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(See id, Ex. 15-C.) As Director of Research for Organik Kimya, Mr. Perez should be expected 

to have access to all of the chemical processes developed by or used by Organik Kimya for 

polymers. This would be true whether Organik Kimya developed the process or formula 

internally or appropriated the process or fom1ula from someone else. Further. it would be 

reasonable for Mr. Perez to retain these processes on his company-issued Japtop so he could 

access them as needed to perform his job. Hence, it is reasonable for me or any factfinder to 

presume, as buttressed reinforced by Organik Kimya • s thorough destruction of the data on his 

laptop, their effort to hide the destruction (e.g., by the changing of the clock), and their effort to 

lie about all that they had done later, that Organik Kimya had evaluated the data on his laptop 

and knew it was relevant. In fact, any contrary conclusion strains credulity. 

b. Strozzi laptop and external storage devices 

The Parties' Positions 

Organik Kimya contests the relevancy of the 2,700 plus files deleted from the Strozzi 

laptop. Organik Kimya argues Dow has been able to forensically recover the deleted "scale-up" 

folder, and not one single document in that folder is relevant to this Investigation. (Opposition at 

27.) Organik Kimya argues that according to the forensic inspection protocol, only documents 
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that contain certain search terms selected by Dow were considered to be responsive to its 

discovery requests. (Jd) Organik Kimya argues that using those criteria; only ninety-three of 

the 2)742 files in Mr. Strozzi's '~scale-up" folder contained key word b.its. Of these, Organik 

Kimya argues the vast majority ru·e corporation-created technical data sheets (TDS) and material 

safety data sheets {MSDS). which are readily and publicly available. (/d) Organik Kimya 

asserts that these fiJes show up as potentially relevant only because they contain the key word 

"Dow." (ld at 28.) Organik Kimya argues the MSDs and TDS documents have no relevance at 

all to this investigation. (ld.) Ok argues that having presumably reviewed all2~ 742 files 

contained in Mr. Strozzi's "scale-up" folder, Dow bas managed to find just tJrree files that it 

considers relevant. (Jd at 28-29.) Ok argues that even these three files are not relevant to this 

Investigation. (Jd at 29.) 

Organik Kimya asserts that Dow contends that Mr. Strozzi deleted a Rohm and Haas 

Standard Operating Procedure (SOP) from his work-issued laptop. (/d.) Organik Kimya asserts 

that in describing this SOP, Dow comments in a footnote that "[t]his document provides details 

as to how Dow makes its opaque polymer products in a specific plant.~' (/d.) Organik Kimya 

argues that this footnote is "incredibly misleading'' because it suggests that the SOP that was 

deleted from Mr. Strozzi's laptop was for a Dow opaque polymer product, which it was not. 

(I d.) Organik Kimya argues that the SOP appears to relate to an adhesive pmduct and not to 

opaque polymers at alL (I d.) Organik Kimya argues that first page of the SOP clearly identifies 

it as being for "Adesivo per etichette~ di almeno 25 anni fa", which Organik Kimya asserts in 

Italian literally translates to "'Adhesive labels, at least 25 years ago." (ld) 

Organik Kimya asserts that the second deleted document Dow flags as being relevant 

relates to an Organik Kimya product called Orgal M-4250. {/d. at 30.) Organik Kin1ya argues 
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the product is not an opaque polymer and not ~n accu.c;ed product in this Investigation. (/d.) 

Organik Kimya asserts that Dow contends this document is relevant to show that Dr~ Neue 

discussed, production batches with Organik Kitnya, but argues that it has never denied that 

Dr. Nene had conversations about general polymerization concepts for products not involved in 

this Investigaticm. (Id) Thus, Organik Klmya argues this document is fuUy consistent with what 

Orgauik Kimya has repeatedly told. Dow. {ld) 

Organik Kimya asserts that the third deleted document that Dow alleges is relevant is a 

scale;.up report for OPAC 103. (!d) Organik Kitnya argues tl1at it is not an accused product. 

(Jd) Organlk Kimya argues the scale-up report reveals nothing of re]evance. (Id) Specifically, 

Organik Kimya argues that it relates to a product not within the scope of the investigation. (ld. at 

30~31.) Organik Kimya asserts that the document merely mentions that Mr. Strozzi and 

Dr; Nene may have provided general manufacturing advice and that the technique is not one that 

Dow has contended is a trade secret. (/d, at 31 ;) 

Dow argues that Organik Kimya•s claim that only three out of the 2,742 documents 

d~leted from the scale-up folder are even arguably relevant to this investigation because Dow 

only cited those three examples in its opening brief blatantly misrepresent the record. (Reply at 

27.) Dow argues Stroz Friedberg was not pennitted to turn over, and its counsel was not allowed 

to review. the vast majority of the 2. 742 documents in the scale-up folder because they did not 

hit on any of the search terms called for by the inspection protocol. {I d.) Dow argues that the 

three cited were merely meant to be exemplars. (Id.) 

Dow argues that contrary to Organik Kimya's argument the three cites examples are 

relevant to this investigation. (ld at 28.) With regard to the OPAC 103 document. Dow argues 

that although it is true that OPAC 103 is not one of the accused products in this investigation that 
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does not mean it is not relevant to the investigation. (Id) Dow argues that this document is a 

good e:trnm:ple of the kinds of documentS deleted from the scale-up folder on the Strozzi laptop. 

(/d) Dow also argues that I have already decided that OPAC 103 is relevant to this investigation 

and that Organik Kimya has admitted as much. (Id at 28;.29.} 

Dow argues that contrary to, Organik Kimya's argument that the scale-up report for 

OP AC 103 is irrelevant to the investigation because it ~merely mentions that Mr. Strozzi and 

Dr. Nene may have provided general manufacturing advice." the document shows that 

Mr. Strozzi and Dr. Nene offered specific advice about the [ ]. 

(/d. at 29.} Dow also argues that the document is contemporaneous with five other Organik 

Kimyadocuments with metadata explaining that '"[a]s a result of recent meetings with Dilip 

Nene, information obtained about 'seed' and 'opac polymers' are summarized in the follo~ing 

way." (Jd) [ 

1 

(/d.) 

With regard to the scale-up report for ORGAL M4250, Dow argues that while OR GAL 

M4250 is not an accused product and not an opaque polymer, the document is indicative of the 

types of documents Mr. Strozzi kept on his laptop, (!d.) Dow argues that just because this 

document relates to another product does not mean it is not relevant to this investigation. (ld.) 

Dow argues that it contends Dr. Nene worked on two specific projects, OPAC 204X and 

ORGA WHITE 2000, and that this document shows that Dr. Nene was consulting on a specific 

product, ORGAL M-2450, contrary to Organik Kimya repeated assurances that Dr. Nene did not 

91 

Case: 15-1774      Document: 1-2     Page: 180     Filed: 06/24/2015 (181 of 210)



Public Versio11 

work on any specific products. (ld at 30.) 

With regurd to the SOP, Dow argues that even though the SOP is noJ for opaque 

polymers it is still relevant. Dow argues the point is not that the SOP refers to any particular 

product, the point is that Mr. Strozzi was keeping SOPs on his laptop. (ld at 3 I.) 

Dow further argues that in addition to the three documents~ the "scale-up'' folder deleted 

from the Strozzi laptop contained several other highly relevant materials. (ld at 32.) Dow 

argues that even a cursory review of the list of files from the deleted scale~up folder shows many 

other files clearly relevant to this investigation. (ld) Dow argues one ex~:Unple is another 

recovered document named [ 

], one of the accused products in the investigation. (Id) 

Dow argues that although it was not provided access to most of the files because they did 

not hit on particular search terms, many other files deleted from the scale-up folder also 

sp~ifically reference the accused products in this case (ORGA WHITE 2000 or OPAC 204X), 

the seed used to make those products [ J and important ingredients such as 

[ ]. (Id. at 32.) 

Organik K.imya argues in sur-reply that Dow's argument that additional documents 

identified as deleted from the "scale up" folder on Mr. Strozzi's laptop are relevant to this 

investigation fails because: (l) Dow's own inspection protocol did not indicate the additional 

documents are search-tem1 relevant; (2) if the newly raised documents were truly relevant to this 

Investigation, Dow should have discussed them in its opening motion; and (3) the newly raised 

documents are not relevant to Dow;s claims but, instead~ merely confirm Organik Kimya•s 

commitment to safety and innovation. (Sur-Reply at 20-21.) With regard to the files that Dow 
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was unable to examine from the scale-up folder, but assetts based on the file names are relevant, 

Organik Kimya argues one of the documents identities QP AC 101, which is not an accused 

product. (ld at26.) Organik Kimya also argues that two of the documents appear to be of no 

relevance whatsoever, as the filenames for botbidentify FDA and one bears the title 

"Confirmation Food Contact [ ]:' (/d.) With regard to the remaining files, 

OrganikKimya argues that "Dow lil~ely already has the remaining files." (Jd) Organik Kimya 

argues that these documents relate to what appears to be the scale-up of Orgawhite 2000 and its 

seed, Dispersant 1204. (Id.) Organik Kimya assertsthatitproduced hundreds of trials relating 

to its work to develop Dispersant 1204 and several production recipes, including the original 

Dispersant 1204 production recipe and thirteen revisions. (ld) Organik Kimya argues that all of 

these documents have been produced to Dow. (ld.) 

Discussion 

Having found heretofore that the spoliation of evidence on the Strozzi company-issued 

laptop and the loss of the laptop were undertaken in bad faith, prejudice and relevancy are 

presumed. See, e.g .• Micron Tech., Inc., 645 F.3d at 1328. Thus, Organik Kimya bears a 

•••heavy burden' to show a lack of prejudice to the opposing party because "[a] party who is 

guilty of ... intentionally shredding documents ... should not easily be able to excuse the 

misconduct by claiming that the vanished documents were of minimal import."' !d. 

The spoliation ofevidence on the Strozzi 1aptop consisted of the deletion of 2, 742 user­

created files from the scale-up folder. Since there is a presumption that deletion ofthose 2,742 

files was prejudicial to Dow's allegations in this investigation, it was up to Organik Kimya to 

cQme forward with evidence to show that they were not prejudicial. Organik Kiinya could 

accomplish this by either showing the documents not relevant (i.e., that a reasonable trier of fact 
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ctmld not conclude that the lost evidence would have supported the claims or defenses ofthe 

party that sought it) t)t not prejudicial (e.g., shcming tllat the documents were duplicative of 

documentS: already produced in discovery), I fin9 Organik Kimya failed to rebut the 

presutnption. 

Contrary to, Orgariik Kimya's argument, I find the scale-up report for OPAC 103 

relevant. Notably; the repQrt includes the following passages: 

[ 

] (this was advised y Dilip NENE and Leo STROZZI). 

A trial production with the original but improved recipe shall be perfonned under 
,supervision ofDilip NENE. during the week of March 9. 

(Memo~ Ex. 14 at STROZ-0030015, STROZ-00300 16.) Organik Kimya has previously 

all but admitted the relevancy of OPAC I 03 stating in a lette.r to Dow: 

We would, however, like to address the m:ischaracterization you made in 
your letter to Jude Pender on January 23, 2014. In that Jetter, you stated that 
••Organik Kimya again took the wsition that the OPAC 101/103 products were 
outside the scope of the investigation and stated that it had produced relevant 
research and development documents.''~ We have never made such a statement. 
The letter that you rely on to purportedly substantiate this assertion does not say 
this. ln fact, we specifically said that norgari.ik Kimya has produced the OPAC 
101 and 103 production methods." 

(Reply, Ex. 51 at 1.) More specifically, though. Organik Kimya has argued that development of 

OPAC 103 supports its defense ofindependent development to Dow's atlegations of trade secret 

misappropriation. Thus, to the extent the scale up report for OPAC 103 would tend to either 

prove or disprove that defense it is clearly relevant and should have been produced to Dow. 

Moreover, Organik Kimya focusses on only a small subset of the documents deleted on 

the Strozzi laptop1 namely 93 documents that met certain search criteria set forth, in the forensic 

inspection protocol. In so doing Organik Kimya ignores the remaining 2649 files that were 
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deleted. As Dow asserts in its reply, some of the file names of those 2649 files specifically 

reference the accused products in this case (i.e .• ORGA WHITE 2000 or OPAC 204X), the seed 

used to make those products (i.e.~ [ J) and important ingredients (i.e., [ 

]). (See Reply at 32.) The list of those files is shown in the table below. 

Name [,ocation 

[ ] I ] 
... -··· ·-

[ ] [ ] 
-

[ ] [ 1 

[ J [ ] 
._,..., _____ .. _ -·---···•0....• -··-

[ ] I l } 

[ 1 [ ] 

····-··· ~-M- •"'" 

r l { 1 

··-···------J 
[ ] [ ] 

-
[ 1 [ ) 

f-._ .. ______ .. _______ -·- -.. -. -

[ ] [ ) 

... ._,... 

(Memo. Ex. 15-K at 1, 39, 51, 56, 61.) While Organik Kimya attempts in its sur-reply to address 

the relevancy of some of these documents, see Sur-Reply at 26, Organik Kimya fails to show that 

the docwnents referencing [ ] and Orgawhite 2000 are not relevant or prejudicial. 

The best argwnent Organik Kimya makes in this regard is that "Dow likely already haS the 

remaining files." (Sur-Reply at 26.) That statement, without proof, is insufficient to overcome 
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the presumption that the delet~d files nre prejudicial to. Dow. Thu,s, I find Organik Kimya has 

failed to rebut the presumption that the evidence spoliated in bad faith from the Strozzi laptop 

WaS preJudicial to Dow's. allegations in thl.$ investigation. 

Accordingly, I find at least some of1he docUtrients deleted from the Strozzi laptop to be 

relevant and preju;dicial to Dow's allegations in this investigation. •8 

c. Nenc laptop and external stontge devices 

Organik Kimya argues that if it had some control over Dr. Nene•s fiJes~ which it doe$ not, 

such control would extend onlr to. Dr. Neue's files created by Dr. Nene during the course of his 

consu1ting activities. (Opposition at 45;) Org~k Kimya argues that it would not apply~ for 

instance. to the alleged "massive amounts ofRohm and Haas proprietary documents" that 

Dr. Nene allegedly had on his personal storage devices, presumably from his days as a Rohm and 

Haas employee. (/d.) Organik Kimya argues that when the analysis is appropriately focused on 

the allegedly relevant documents that were created by Dr, Nene during the course of his 

consulting activities with Organik Kimya, and allegedly deleted by Dr. Nene after receipt of his 

subpoena, Dow has identified only a handful of such documents. Organik Kimya asserts those 

documents are: "Cb~m 101.pptx," ••cbem lOLodp, ""fuvoice Rotterdam," «Jnvoice 

Rotterdam\ Transportation"Rottetdam"l.jpg,,. '"Blend Tanks. docK,, "Preparation of pre-

emulsion.do.cx," and "Reactor Process Dilip.docx.'' (Jd) Organik Kimya asserts all of these 

documents we~ either produced during discovery or recovered forensically. (Id.) Thus, 

18 In its reply, Dow makes the argument on several occasions that although a document does not 
reference an accused product or opaque polymer that the document is nevertheless relevant 
because it indicates the type of documents that were on the Strozzi laptop. This is not the correct 
standard of relevance. It appears Dow confuses "relevancy" under FRCP 401 (and the corollary 
Commission Rule 21 0.27{b) with "relevancy" in the context of spoliation. "In the cont~t of 
spoliation, lost or destroyed evidence is 'relevant' if 'a reasonable trier of fact could conclude 
that the lost evidence would have supported the claims or defenses of the party that sought it. H, 
Victor Stanley, 269 F.R.D. at 531. 
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Organik Kimya argues that as to this category of docu.rnents there has been no actual loss of 

documents. (!d.) 

Dow asserts that Organik Kimya' s argument that there has been no spoliation because 

"'all of these documents were either produced during discovery or recovered 1brensically from 

Dr. Nene's. computer" is only half the story. (Reply at 41.) Dow argues that important point is 

that Dr. Nene generated the documents and then provided them to Organik Kimya. as evidenced 

by the fact that Organik Kimya produced copies of the documents from its own files. (/d at 41-

42.) Dow argues that Organik Kimya has spent this entire investigation trying to give the 

appearance that Dt. Nene only provided general advice on "chemistry 101 ·~ and ''p)at1t safety'\ 

but the names of the deleted files alone make clear that Dr. Nene provided information on much 

more than just safety and basic chemistry. (ld at 42.) Do\V argues that the fact that these 

documents have been produced or recovered by Stroz Friedberg is irrelevant to the issue of 

spoliation. (/d.) Further, Dow argues that the documents cited by Organik Kimya are not the 

only evidence that Dow relies upon in its opening briefto show that Dr. Nene deleted relevant 

files. {ld.) Dow asserts that it relies on an entire exhibit (Mot., Ex. 15-0) from the Lynch 

Declaration, as well as the direct testimony of Dr. Nene explaining that when he left Rohm and 

Haas, he took numerous proprietary recipes with him, including some of the same recipes that 

later ended up on an Organik Kimya loaner laptop. (ld) Dow argues there can be no real 

dispute that Dr. Nene deleted relevant materials. (Jd) 

Discussion 

I have found Organik Kimya to have practical control over Dr. Nene and as sucl1 a duty 

to preserve Dr. Nene's evidence in this investigation, including his laptop and thumb drives. 

Organik Kimya breached that duty by pennitting the spoliation of the Nene evidence. I have 
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found herein Organik Kimya's failure to exercise practical control to preserve Dr. Nene's 

evidence to be reckless. Because I have not found bad Htith, Dow bears the burden of showing 

that the spoliated evidence was prejudicial, which naturally includes a showing of relevance. 

Micron Technology, Inc. 11. Rambus Inc., 917 F.Supp.2d 300,319 (D.Del. 2013) ("'If the 

spoliation WllS not done in bad faith. then the burden lies with the nonkspoliatiug party to show 

prejudice."). 

Here, there does not appear to be any real argument that the recovered evidence, "Chern 

lOl.pptx." "'Chem lOI.odp, ""Invoice Rotterdam," "lnvoice 

Rotterdam\ Transportation"Rotterdam" l.jpg," "Blend Tanks.docx," ''Preparation of pre­

ernulsion.docx," and "Reactor Process Dilip.docx~', is not relevant to Dow's allegations in this 

investigation. Likewise, there is no dispute that all of these documents were either produced 

during discovery or recovered forensically from Dr. Neue's computer. (See Opposition~ Ex. 42 

at ORG883ITC00204460-75 (Chern 101); Ex. 15 at ORG883ITC00152274-275 (blend tanks); 

Ex. 13 at ORG883ITC00152321-31 (preparation of pre-emulsion); Ex. 14 at 

G883ITC00152350-55 (reactor process Dilip); Ex. 43 at ORG883ITC00201537--64 (collection 

ofD. Neue invoices)) (Ex. 44, NENE-500 (Chern 101)). Thus, there can be no prejudice. 

Accordingly, with regard to these files, I find no sanction-worth spoliation. 

Dow argues those documents are not the only evidence it relies upon to show that 

Dr. Nene deleted relevant files. Dow also points to au entire exhibit (Memo~ Ex. 15-0) from the 

Lynch Declaration, as wen as portions of the deposition testimony of Dr. Neue (Memo, Ex. 18 at 

433:10-443: 12). However, other tl:t:.·m citing to the exhibit and deposition transcript, Dow never 

develops an argument for why this evidence is relevant and its destruction pr~judicial. (See 

Reply at 41-42.) Thus, I find Dow has failed to prove the relevancy of this evidence or why its 
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destruction was prejudicial. Accordingly} with regard to these files, l find no sanction-worth 

spoliation. 

V. Imposition of Sanctions 

A. Default Judgment 

Sanctions for spoliation should be crafted to ••vindicate the trifold aims of: {l) deterring 

future spoliation of evidence; (2) protecting the [complainants'] interests; and (3) remedying the 

prejudice [complainants] suffered as a result of [respondents] actions." Micron Tech., Inc., 645 

F.3d at 1329. Thus, in detennining an appropriate sanction, I "must take into account '(1) the 

degree of fault ofthe party who altered or destroyed the evidence; (2) the degree ofprejudice 

suffered by the opposing party; and (3) whether there is a lesser sanction that will avoid 

substantial unfairness to the opposing party and, where the offending party is serious)y at fault, 

will serve to deter such conduct by others in the future.'" Micron Tech., Inc., 645 F.3d at 1329 

In this investigation Dow has urged me to impose the most severe of sanctions-- entry of 

default judgment against Organik Kimya on Dow's allegation of trade secret misappropriation. 

On the record before me, Dow hardly can be blamed for taking such a position. Indeed, as 

exhaustively discussed, supra, Organik Kimya's willful, bad faith misconduct has ostensibly 

deprived Dow of its ability to pursue its claim of trade secret misappropriation and me of my 

ability to oversee a prehearing process that would facilitate a fair and timely resolution of this 

investigation on its merits. No sanction short of default is available to return the parties to the 

position in which they wou)d have been but for the deliberate destruction by Organik Kimya of 

evidence potentially Hrvorable to Dow~ 

Organik Kimya•s bad faith conduct has precluded this action from being decided on the 

merits. The evidence shows potentially hundreds of thousands of files were wiped from the "C' 

and ''D" drives of the Perez laptop. (Memo, Ex. 15 at, 26 ("that given the size of unallocated 
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space filled with the progra.m files (at least 190GB) and the forensic evidence on tl1e computer~ 

potentially hundreds of thousand'> offiles could have been overwritten by the copy operation.") 

Because Organik Kimya has ensured whatever evidence was on the Perez company-issued laptop 

that may have been favorable to Dow will never see tl1e light of day and I can no longer weigh 

conflicting evidence. 

Evidentiary sanctions such as shifting the burden of proof are insufficient because 

Organik Kimya ruTogated to itself the right to decide what evidence would be made available for 

hearing, Further, an adverse inference would be ineffective at this stage of the investigation and 

would not absolve the substantial unfairness Dow has suffered. In any event, because of the 

nature of Dow's trade secret misappropriation claims finding adverse inferences against Organik 

Kih1ya on this claim would be effectively equivalent to a fmding of default. 

Moreover, no lesser sanction will adequately deter the repetition of this kind of easily 

accomplished and highly prejudicial destruction of evidence. Organik Kimya's conduct 

demonstrates flagrant bad faith and a callous disregard for the judicial process, including its 

responsibility to preserve evidence. In fact, I find Organik Kimya's conduct in this investigation 

so egregious as to amount to a forfeiture of its claim. I also find the effect of the spoliation of 

cvjdencc in this investigation prejudic-ial to Dow and to the just resolution of this case. 

Litigations arc fought and won with information. Here Organik Kimya destroyed vast 

an1ounts of infom1ation found prejudicial to Dow's allegations in this investigation. The 

spoliated evidence was from some of the "key players" one would naturally expect to have 

information relevant to Dow's claims. Thus, Dow's inability to access such infom1ation has 
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deprived Dow of its ability to prove its trade secret misappropriation case. Accordingly, no 

lesser sanction than Default can make Dow whole. 19 

B. Attorneys' Fees and Costs 

Dow seeks an award of costs and fees associated with the forensic inspection, imaging 

and analyses of Organik Kimya' s computers and other electronic media; the preparation of 

expert reports and declarations related to those forensics issues; the drafting of letters and briefs 

(including this motion) and participating in hearings with the ALJ concerning the forensic 

inspections; and discovery related to the forensic inspections and evidence uncovered from such 

inspections. (Memo at 73.) Dow also seeks an award of tees and costs incurred since the time 

that Organik Kimya should have produced the documents uncovered during the forensic 

inspection~ namely from September 2013 to the present. (ld.) I will address each in tum. 

1. .Fees and Costs Allocable to the Spoliation of Evidence 

The Parties' Positions 

Dow argues that it has incurred significant expense to track dmvn evidence ofOrganik 

Kimya's trade secret misappropriation in this investigation. (Memo at 73.) Dow asserts that 

19 Two days after being served with Dow's motion for default and other sanctions, Organik 
Kimya filed a motion to terminate this investigation based on a consent order stipulation. 
Organik Kimya argues that granting its motion to terminate will give Dow all the relief it is 
entitled to at the ITC and thus no sanctions are necessary. I disagree. Permitting Organik Kimya 
to uniJateraUy terminate at this stage in the investigation would be an affront to the judicial 
process. It would pem1it Organik Kimya to exit this investigation without accepting the full 
measure of its responsibility for its egregious actions and would therefore fail to deter the future 
spoliation of evidence. In tact, allmving Organik Kimya to exit the investigation at this stage 
could encourage future bad behavior. Future parties may decide to take the calculated risk of 
destroying relevant evidence. knowing that if the destruction is revealed they can escape default 
or adverse findings by consenting out Additionally, granting the motion to terminate would not 
protect Dow's interests or remedy the prejudice to Dow flowing from Organik Kimya's bad faith 
behavior. For example. Dow would have tore-litigate the same trade secret misappropriation 
issues that should have been resolved in this investigation again at District Court, except now 
Dow will be tangibly disadvantaged because we know Organik Kimya has destroyed the 
evidence and the record of said destruction cannot be recreated anew. 
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after learning in late Qc,tober 2013 of deleted meeti.11g notes relevant to Dr. Nene's work on the 

accused opaque polymers, Dow served Organik Kimya with a notice of forensic inspection. {ld 

at 73-74~) Dow argues that Organik Kimya refused to make its network and employee laptops 

available for inspection~ which sparked a series of letters, teleconferences~ and briefs decided by 

Order No. 16, granting in part Dow's request to compel the forensic inspection of certain 

computers. (ld. at 74.) Dow asserts that in late February its forensic expef4 Stro:t Friedberg, 

traveled to Turkey, imaged Organik Kimya's network and Dr. Perez's laptop, and conducted 

forensic analysis to determine whetl1er relevant documents and inJbm1ation could be recovered. 

(!d.) Dow asserts the forensic inspection revealed evidence of multiple efforts to delete relevant 

data. (ld.) Dow argues that this evidence of spoliation sparked another round of letters. 

teleconferences and inspections culminating with the filing of the instant motion for default and 

other sanctions. (ld.) Dow argues that it incurred significant expense for these activities and is 

entitled to be reimbursed. (ld. at 74-75.) In particular, Dow argues that Organik Kimya should 

be ordered to pay monetary sanctions pursuant to Cotmnission Rule 21 0.33(c) for: ( 1) costs 

associated with Stroz Friedberg's inspection, imaging ru1d analyses of Organik Kimya' s 

computers (including Dr. Perez and Mr. Strozzi's laptops), emails and removable storage 

devices; (2) preparing ex:pett reports and declarations; (3) attorneys' fees incurred in drafting 

letters and briefs (including this motion and Dow's motion to compel) and participating in 

hearings with the ALJ concerning Dow's request for forensic inspections; (4) and discovery 

related to the forensic inspection and evidence uncovered from such inspections. (ld at 75-76.) 

Organik Kimya argues that any award of fees and costs should be limited to the 

reasonable costs and fees incurred by Dow directly as a result of the oven.vriting of Dr. Perez's 

computer by Organik Kimya's IT Department in late February. (kl at 58.) Organik Kimya 
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argues that it has incurred significant litigation expenses in this investigation despite its eiiorts to 

minimize costs by carefully focusing on the substantive issues that mattered rather than fighting 

every battle. (ld) Organik Kimya asserts that it has pri.wided a great deal of discovery in this 

investigation and that [w]hile the overwriting of the Perez computer is hjghly regrettable, it 

should be kept in context." (ld at 59.) Organik Kimya argues that awarding Dow all of its 

ret.]Uested fees and costs would be disproportionate and. unjustified especially since Organik 

Kimya is withdrawing its product from the United States market. (/d) 

Organik Kimya argues that only those expenses, including fees, caused by the failure to 

comply may be assessed on the noncomplying party. (ld.) Organik Kimya argues that Dow may 

receive only expenses "that would not have been sustained had the opponent conducted itself 

properly." (ld (quoting ln re Stauffer Seeds, Inc., 817 F.2d 47, 50 (8th Cir. 1987)).) Organik 

Kimya argues that because it is not liable for the acts of Mr. Strozzi or Dr. Nene Dow may not 

recover from Organik Kjmya any fees or costs associated with those acts. (ld. at 60.) Further, 

Organik Kimya argues that Dow may not recover for any fees or costs associated with briefing 

its trade secret arguments unrelated to the mishandling of the Perez computer. (ld.) Organik 

Kimya argues that if I award Dow its expenses for expert reports, letters. and brief.o; addressing 

the alleged Perez spoliation, 1 must determine what portion of each directly concems the 

mishandling ofthe.Perez spoliation. (ld) Organik Kimya argues that Dow may not recover for 

any discovery, including the forensic inspection, not caused by the overwriting of the Perez 

computer. (ld.} Organik Kimya argues that Dow requested the inspection before any alleged 

spoliation occurred and thus, by definition, the inspection could not have been caused by an 

alleged wrongdoing by Organik Kimya because Dow would have inspected the Perez computer 

notwithstanding Organik Kimya's alleged spoliation. (/d. at 6L} 
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Discussion 

"Less severe sancti011s include costs, attorney's fees and fines, which not only 

compensate tbe prejudiced party but also ptlnish the offending party for its actions and deter the 

litigant's conduct_, sending a message that egregious conduct will not be tolerated." Victor 

Stanley, 269 F.R.D. at 536 (internal quotations omitted). Commission Rule 21 0.33(c) authorizes 

me to impose monetary sanctions against a party, its cmmsel, or both, for failing to obey an order 

to provide orpemtit discovery.-2° 19 C.P.R.§ 210.33(c). The Rule makes clear that monetary 

sanctions may be imposed either in lieu of or in addition to the imposition of non-monetary 

sanctions. ld Pursuant to Rule 210.33(c) monetary sanctions include .. reasonable expenses, 

including attorney~s fees, caused by the failure [to obey an order to provide or permit discovery], 

unless the administrative law judge or the Commission finds that the failure was substantially 

justified or that other circumstances make an award of expenses unjust." /d. 

Here. I do not find any circumstances that would make an award of attorney's :fees and 

costs unjust. In light of Organik Kimya's egregious behavior, Organik Kimya's failure to obey 

Order No. 16~ the Preservation Order and the March 26 Order cannot be considered justified, 

much less substantially justified. Accordingly, rny imposition of sanctions shaH include 

reasonable costs, including attorney's fees, as indicated below. 

Dow requests costs and fees associated v..-ith a number of activities, some of which that 

appear outside the scope of Commission Rule 210.33 (c). For example, Dow seeks 

reimbursement for the forensic inspection of the Perez company-issued laptop. Organik Kimya 

20 Notably, the analogous rule in the Federal Rules of Civil Proc.eduret Rule 37(b)(2)(C), 
requires the imposition of attorney's fees and costs. F.R.C.P. 37(b)(2)(C) ("the court musl order 
the disobedient party, the attorney advising that party~ or both to pay the reasonable expenses, 
including attorney's fees~ caused by the failure, unless the failure was substantially justified or 
other circumstances make an award of expenses unjust.") (emphasis added). 
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argues these fees are not recoverable under the Commission Rule because they were not caused 

by the failure to obey aii order to provide or permit discovery. Thus, at the outset. I must decide 

~ aniatteroflawthescope of the fees and costs I may assess under the Commission Rule. 

Commission R\lle 210.33(c) governs the imposition of monetary sanctions. Rule 210.33(c) 

states in pertinent part~ 

lf a party . . . fails to obey an order to provide or pennit discovery . . . the 
administrative law judge ... may require the party failing to obey the order or the 
attorney advising that party or both. to p~y reasonable expenses, including 
attorney's fees~ caused by the failure [to obey the order to provide or permit 
discovery]. 

19 C.P.R. § 210.33(c). The plain la11guage ofth~ Rule requires that expenses and fees must be 

caused by the failure to obey an order to· provide or pennit discovery. With regard to the Perez 

laptop, Organik Kimya violated Order No. 16's mandate to provide the Perez company-issued 

laptop for forensic inspection by presenting the laptop for forensic inspection in a condition 

different (i.e;, with the unallocated space of the "C'' drive overwritten and the .. D,. drive wiped 

clean) from the condition it was in at the time Organik Kimya's duty to preserve began. There 

can be no question that the failure of Organik Kimya to provide Dow with the Perez laptop in 

such a condition, where Dow could have potentia11y recovered infonnation from the "C" drive or 

''D" drive, caused Dow significant expense in~ for example, bringing the present motion. 

However, it cannot be said that the failure caused Dow to move to compel the forensic inspection 

of the Perez laptop in the first instance or hire Stroz Friedberg to perform the forensic inspection 

of the Perez laptop. Those costs would have been incurred regardless. 

Dow argues that "the ALJ and the CoU11llission have the authority to assess monetruy 

sanctions for Organik Kimya' s violation of the ALJ's orders regardless of when those violations 

occutred.H (fiee Reply at 45.) It appears that Dow mistakenly conflates what constitutes a failure 
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to obey an Qrder to provide or permit discovery (i.e., when I am pem1itted to impose monetary 

sanctions) with the amount of costs and fees l am permitted to assess under the Rule. I agree 

witll Dow and the cases it cites that a party may be~ found to have failed to obey an order to 

provide or pennit discovery even if the discovery sought by the order was deStroyed before 

issuance of the order. The reason being is simple~ The order required the party to provide 

certain di~very and the party failed to do so thereby failing to obey the order. The fact that the 

party may have an exC\)$e or justification for not being able to provide the discovery (i.e., it was 

destroyed pursuant to a valid doclltl1ent retention policy) js irrelevant to whether there was a 

violation of the order. The excuse or justification would militate only against the amount of the 

sanction to be imposed. What constitutes a violation of an Ordet; however. is not the same as 

what fees and costs may be collected for such violation under Commission Rule 210.33(c). As 

previously s~ted, f find I am limited by the unambiguous language of the rule that the fees and 

costs must result from the failure to obey tl1e order to provide or pennit discovery. Certain 

Composite Wear Components and Products Containing Same; Inv. No. 337-TA~644, Comm'n 

Op. at 6 (Jl.me 1. 201 0) e'Tberefore, under Commission rule 2 l0.33(c), Magotteaux may only 

recover those attorney's fees incurred as a result of AlAE's failure to comply with an order to provide 

or pennit discovery.") 

Dow cites several district court cases where an award of fees and costs included fees and 

costs for the forensic imaging and recovery ofthe spoliated evidence (i.e .• fees and costs not 

resulting from a failure to obey to obey an order to pennit or provide discovery). (Memo at 74-

75.) Those cases are distinguishable from the present case because in those cases the court relied 

either entirely. or in part, on its inherent power to sanction. See, e.g.~ Ameriwood Indu.rtries, Inc. 

v. Liberman, 2007 WL 51 10313~ *4 (E.D.Mo. 2007) (~~Pursuant to the Court's inllerent poWers 

and Fed.R.Civ.P. 37(b)(2) ... n). Thus~ in those cases the court was not coustrained by the 
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language ofFRCP 37(b)(2)(C). At least one court has expllcitly recognized this distinction. In 

US. ex rel. Berglund 11. Boeing Co., the district ctmrt stateq; 

Under the circumstances of this case, the court will imposes [sic] two monetary 
sanctions· and the sanction of dismissal. First, for violation of the court's order to 
produce the third hard drive fot inspection, monetary sanctions are awarded under 
Rule 37(b)(2)(C), Berglund, personally, is ordered to pay Boeing's reasonable 
costs and attorney fees arising directly t'rom his failure to produce the third bard 
drive as d~cted on March 1 I. 2010. See Fed. R. CivP. 37(b)(2)(C) (''court must 
order the disobedient party ... to pay the reasonable expense ... caused by the 
failure"). In addition, under the court's inherent authority, Berglund is ordered to 
pay Boeing's costs directly connected with the investigation and discovery of the 
altered emails, including the deposition preparation for and questioning of 
Berglund ·about the altered emails. 

U.S. ex rei. Berglundv. Boeing Co., 835 F.Supp.2d 1020, 1055 (D.Or. 2011). I do not rely on 

any inherent power as the basis for this Order. Thus. unlike the cases cited by Dow and the case 

1 cite above, 1 am constraiJted by the language of Commission Rule 2l0.33(c) . 

• 
For spoliation~ of evidence on Dr. Perez's laptop in violation of Order No. 16, I find Dow 

is entitled to· fees and costs for: any additional discovery resulting from the forensic inspection of 

the Perez laptop; the preparation and briefing of the present motion for default and other 

sanctions, including, for example. preparation of the Lynch Declaration; and preparation for, 

travel to. ~nd expenses incurred attbe oral hearing· on July 9-IO. 2014. For spoliation of Leo 

Strozzi's laptop and files thereon in violation of my Preservation Order and tny Order of March 

26, I find Dow is entitled to fees and cost$ for: any additional discovery resulting from the 

forensic inspection of the Strozzi laptop; the preparation and briefing of the present motion for 

default and other sanctions, including, for example, preparation of the Lynch DecJaration; and 

preparation for, travel to, and expenses incurred at the oral bearing on July 9·1 0, 2014. For 

spoliation of evidence on Dr. Nene's laptop and external storage devices, l find because Dow 
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failed to show that the spoliation of evidence from the Nene laptop a.l)d external storage devices 

was prejudicial, an award of fees and costs is not appropriate. 

On. October 8, 2014, I issued Order No. '25 requesting supplemental briefing regarding 

Dow~s request for fees and costs. Specifically, I sought an accounting offees-and costs 

regarding: 

1. Any additional discovery t:easonably flowing from the furensic inspection of 
the Perez laptop; 

2. Any additional discovery reasonably flowing from the forensic inspection of 
the Strozzi laptop; 

3. The preparation and briefing ofbow's motion for de:filult and other sanctions, 
including~ for example, preparation of the Lynch Declaration; and 

4, The oral bearing on July 8-9, 2014, including the preparation for the bearing. 
travel to the hearing and costs incurred while at the bearing. 

On October 14~ 2014, Dow timely tiled its supplemental respotl$e. On October 16, I issued 

Order No~ 26 requesting additional supplemental briefing regarding· Dow's request for fees and 

costs having found Dow's supplemental briefing to include fees and costs outside of the scope of 

Order No. 25. In particular, l found the folloWing fees and costs to be outside the scope of the 

accounting requested in Order No. 25: 

l. Inspection of Dr. Perez and Mr. Strozzi's laptops. (Fees and costs associated with the 
preservation and inspection of Dr. Perez's personal email account and USB drives~ as 
well as the preservation and inspection of the Organik Kimya pool computers per 
Order of April 7 teleconference are okay); and 

2. Preparation for and participati.on in March 19, March 20. and March 26 
teleconferences. 

On October 17, 2014, Dow timely filed its additional supplemental briefing providing an updated 

accounting of fees and costs that does not include the two categories of fees and C!lsts identified 

in Order No. 26 as outside the scope of Order No. 25. 

The Supreme Court in Hensley v. Eckerhart, 461 U.S. 424 (1983) stated: 

The most useful starting point for determining the· amount of a reasonable fee is 
the number of hours reasonably expended on the litigation multiplied by a 
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re~onable hourly rate .. This calculation provides an objective basis on which to 
make an initial estimate of the value of a lawyers services. 

Id at 433-434 .. The calculation is commonly referred to as the "lodestar}' As stated in Hensley, 

a proper lodestar is based on two components. a determination of a reasonable billing rate and a 

detennination of the nut:nber of hours reasonably expended. 

Dow submitted declarations from its lead counsel in this investigation, Raymond Nimrod, 

and partner, S. Alex Lasher, made under penalty ofpeijury~ which detail the fees charged by 

Quinn Emanuel Urquhart & Sullivan. LLP ("Quinn Einant_.tel") and Weil, GotshaJ & Manges 

LLP ("Weii Gotshal'') with respect to the issues I have found herein to be recoverable (those 

identified in Order No. 25 and Order No. 26). (See Stipp. Brief. Ex. 1; Additional Supp. Brief~ 

Ex. I.) The declarations include the relevant monthly invoices for Quinn Emanuel and Weil 

Gotshal and summaries of the attomeys' fees expended. (See Supp. Brief, Ex. l .. A, 1-B; 

Additional Supp. Brief, Ex. 1-~ 1-B.) 

Organik Kimya argues that Quinn Emanuel's billing entries exceed the scope of Order 

No.2$~ but this argument was mooted by Order No. 26 and the revised billing entries submitted 

by Quinn Emanuel in response thereto. (See Additional Supp. Brief, Ex. 1.) 

Organik Kimya argues that "a 50% reduction of Quinn Emanuel's hours is appropriate 

and reasonable~ given the duplicative staffing on this case," but provides no adequate support for 

this assertion. (See Opposition to Supp. Brief at 15). Organik Kiroya~s conduct required 

extensive and careful evaluation, and Organik Kiroya identifies no duplication of effort on the 

part ofDow~s attomeys. Organik Kimya~s claim that it ''reviewed eacl1 billing entry oh a line-

by-line basis" is insufficient to rebut the presumption that the hours charged to Dow were 

reasonable or rebut the sworn statements from Mr. Nimrod and S. Alex Lasher that Dow's 

attorneys reviewed the invoices and only included time spent on the activities identified in Order 
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No. 25 and Order No. 26. (Supp. Brief, Ex. 1 at"" 5-7; Additional Supp. Brief. Ex. 1.) 

I also find Organik Kimya failed to rebut the preswnption that the hours charged to Dow 

by Weil Gotshal were reasonable. As Mr. Nimrod's sworn declaration explained, Dow hired 

WeiJ Gotshal to assist Quinn Emanuel with the spoliation issues because Mr. Lender is a 

"recognized expert, author and frequent lecturer on issues related to electronic discovery!' 

(Supp. Brief, Ex. 1 at, 12). Organik Kimya does not challenge Mr. Lender's qualifications, nor 

does it contend that the spoliation issues in this investigation were anything other than. 

extraordinary. Thus. I find Dow's decision to retain Mr. Lender and his finn for consultation on 

the spoliation issue was reasonable. 

Accordingly, for the reasons above, I find the nwnber of hour expended by Quinn 

Emanuel and Weil Gotshal to be reasonable. 

Having found the rates billed by Quinn Emanuel and Weil Gotshal to Dow to be 

reasonable and the number of hours billed to Dow by Quinn Emanuel and Weil Gotshal on the 

issues identitied in Order No. 25 and Order No. 26 reasonable, may now calculate the lodestar. 

For Quinn Emanuel, multiplying the rates of each attorney by the hours he/she expended gives 

[ ] in fees. For Weil Gotshal, multiplying the rates of each attorney by the hours 

he/she expended gives [ ] in fees. Thus, I find the total amount of fees recoverable by 

Dow to be $1,345,707.30. 

With respect to Dow's costs, Dow argues that it incurred expenses totaling $633,279.45. 

(Additional Supp. Brief at 2.) Those costs include: [ l for Quinn Emanuel hearing costs; 

[ ] for Dow's forensic experts Stroz Friedberg; and [ ] for Dow's audio/visual 

technicians Resonant Legal Media, LLC ("'RLM"). In support of its cost calculation, Dow 

provides a declaration from its lead counsel Raymond Nimrod (See Supp. Brief, Ex. 1) and a 

110 

Case: 15-1774      Document: 1-2     Page: 199     Filed: 06/24/2015 (200 of 210)



P11b/ic Version 

declaration from Colleen' Kavanagh, Managing Director ofStroz Friedberg (See Supp. Brief. Ex. 

2; Additional Supp. Brief, Ex. 2)~ These declarations detail the cost-; incurred by Dow. Organik 

IGmya ~gues that Quinn Emanual's costs associated With the July 8 .. 9~ 2014 hearing are 

excessive because of"'Quinn Emanual's excessive overlawyerlng"' (see Opposition to supp. 

Brief at 16), but provides no evidence th&t the nuniber ofpeople involved in the two day hearing 

were in fact excessive. Qrganik Kimya also argueS that Stroz Friedberg's costs are exce5siye1 

unjustified and unreasonable. (Opposition tp Supp. Brief at 20-26.) Much ofOrganik Kimya's 

argument, however, has been mooted by Dow's Additional Supplemental Brief. which included 

a reduction of ( J :from Stroz Friedberg's original accounting of its fees and c<>sts for 

costs related to activities I found' in Order No. 26 to be outside the scope of costs Dow is etttitled 

to recover for Organik Kimya~s failures to obey my Orders to permit or provide discovery. (See 

Additional Supp. Brief~ Ex. 2.) As for Organik Kimya's argument that Stroz Friedberg's total 

hours are too high. I am not persuaded. Ms. Kavanagh convincingly explained in her declaration 

on behalf of Stroz Friedberg that Organik Kimya 's consistent efforts to obfuscate discovery 

required hundreds ofhotlr$ of forensic analysis and investigation. (Supp. Brief. Ex. 2 at ft 15-

17.) Ofganik Kimya provides no evidence shoWing that the number our hours required to 

analyze the spoliated evidence was excessive in view of the multiple data destruction techniques 

employed by Organik Kimya. Organik Kimya further argues that RLM's costs are unreasonable 

and excessive. (See Opposition to Supp. Brief at 26~28.) l agree that the cQsts appear excessive. 

The evidence shov~rs that compared to Dow's [ ] in costs related to RLM's audio/visual 

services at the July 8~9 hearing, OrganikiGmya incurred only [ ] for similar services at 

the hearing. Similarly, Dow claims fees from five difterent audio/visual employees in contrast to 

the two individuals employed by Organik Kimya with comparable results. Lacking a more 

111 

Case: 15-1774      Document: 1-2     Page: 200     Filed: 06/24/2015 (201 of 210)



Public Versio11 

detailed explanation of why RL1'.1's fees are so high or why so many individuals were required to 

perform audio/visual services for a two-day hearing, I find a reduction to RLM's costs to the 

amount of[ ] to be appropriate. Accordingly_. as adjusted. I find for 

the reasons above that Dow's requested costs are reasonable and as such Dow is entitled to 

recover costs in the amount of $598,672.61. 

The monetary sanctions, as set forth above, shall be imposed against both counsel for 

Organik Kimya and Organik Kimya, jointly and severally. The basis for my decision is 

threefold. First. Organik Kimya is a Turkish chemical company with no significant operations in 

the United States. Thus a judgment against Organik Kiruya for fees and costs will be difficult to 

enforce directly against Organik Ku:nya. Accordingly, imposing monetary sanctions against 

Organik Kimya alone would likely give Dow ineffective relief vitiating a basis of my decision to 

impose monetary sanctions, which is the significant expense Dow actually incurred as a result of 

Organik Kimya 's misconduct. Second, counsel for Organik Kimya was present in Turkey to 

oversee the inspection of the Perez company-issued laptop when the spoliation occurred. Third, 

as discussed in detail, supra, the explanations in Organik Kimya's letter of April 4, 2014, for the 

destntction of evidenc-e on the Perez laptop and the behavior that occurred thereafter to try and 

cover up the spoliation are not the slightest bit credible on its face. Any diligent etiort by 

counsel to check the veracity of the explanations in that letter before it was tiled \vould have 

revealed them as truse. The filing of this letter with the court exacerbated the discovery dispute 

between the parties resulting in the need for multiple tilings and teleconferences, increasing the 

costs and fees born by Dow. Fourth, there is no affirmative evidence of record that a litigation 

hold memo, or e.quivalent, was issued or disseminated in this investigation. Nor is there 

evidence that an active undertaking was made to preserve evidence in this investigation. 
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Accm'dingly, I find my decision to impose sanctions against both counsel for Organik Kimya and 

Organik Kimya itself. jointly and severable, well justified. 

2. Fees and CQsts Incurred As a Result of Organik Kimya's Failure to 
Comply With Its Discovery Obligations 

The Parties' Positions 

Dow argues that Organik Kimya should be ordered to pay monetary sanctions pursuant to 

Commission Rule 21 0.33(c) for Dow's fees and costs incurred in this Investigation since 

September 2013. (Memo at 78.) Dow argues that the fuct that Organik Kimya's destruction of 

documents and failure to secure, preserve and produce documents occurred before the issuance 

of the ALJ's orders is immaterial. (Id.) 

Specifica1ly, Dow argues that it is entitled to fees and costs incurred since the time that 

Organik Kimya should have secured, preserved; and produced the documents uncovered during 

the forensic inspection. (Memo at 76.) Dow argues that Organik Kimya should have secured 

and preserved those documents in June 2013, and then produced them in July-August 2013 in 

response to Dow's document requests. (Id.) Dow argues that not only did Organik Kimya fail to 

produce the documents, it did not even issue a preservation memo, or legal hold memo, to its 

employees to ensure that electronic docun1ents were not deleted. (ld) Dow argues that had 

Organik Kimya complied with its discovery obligation. and preserved and produced the 

documents in question, it could have avoided most, if not all of its fees from September 2013 to 

the present. (ld) Instead, Dow asserts it incun-ed significant expense in this investigation for 

which Organik Kimya should be held directly responsible. (!d.) 

Dow argues that at the outset of this case, Organik Kimya had an obligation to search for 

and preserve all responsive documents and information. (I d.) Dow asserts that its document 

requests specifically called for the documents that have now been recovered or, worse yet, have 
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now been lost or destroyed. (hl) Dow argues that Organik Kimya ignored its obligation to 

secure, preserve and produce docume11ts in the possession of Mr. Strozzi. Mr. Strozzi' s 

cotnpauy laptop and his electronic media with Dow's recipes should have been collected. (!d. at 

77.) Dow argues that Organik Kimya can no longer pretend that Mr. Strozzi was not involved in 

tl1e developmentofits opaque polymers. (ld) Dow argues that Orgtmik Kimya knew of his role 

and should have secured his electronic media at least in response to Dow's Request No. 62. 

(!d.) 

Dow asserts that Organik Kimya hid the most damning evidence of its misappropriation 

and left Dow to its own devices to track it dm\ln. (!d.) Dow argues that there is no reasonable 

argument that Organik Kimya d.id not know where the documents and infbm1ation was in this 

case. (/d.) Dow argues that Dr. Perez. Mr. Strozzi and Dr. Nene are all former Rohm and Haas 

employees, and asserts Organik Kimya's company management and senior personnel were well 

aware that Rohm and llaas' proprietary recipes and confidential documents had been used to 

develop Organik Kimya~s opaque polymers. (/d) Dow argues tl1at the computers and storage 

devices of Dr. Perez, Mr; Strozzi and Dr. Nene should have been among the very first places that 

Organik Kimya searched for responsive documents. (/d.) If it had done so, Dow argues the 

dispositive evidence in this case would have come to the surface long ago, and this case would 

have been resolved by way of early motion practice or settlement. (/d.) Instead, Dow asserts 

Organik Kimya allowed Dow and the court to waste almost a year and several million doHars 

taking this case to the brink of trial. (/d. at 77-78.) Dow argues that the fact that Organik Kimya 

so vehemently objected to forensic inspection after being caught red·handed only made matters 

worse. (!d) 

Organik Kimya argues that Dow• s request for an award of fees and costs incurred from 

114 

Case: 15-1774      Document: 1-2     Page: 203     Filed: 06/24/2015 (204 of 210)



Public Versi011 

September 2013 to the present is unwarranted and wholly unsupported by the facts and the law. 

(Opposition at 61.) 01·ganik Kimya argues that there is 110 Commission precedent for such a 

sanction and that Dow cites none. (lei) Organik Kimya asserts that Dow incorrectly contends 

that "[ t ]he fact that Organik Kimya' s [alleged] destruction of documents ... occurred before the 

issuance of the ALJ's orders is immaterial." (ld) Organik Kimya argues that directly contrary 

to Dow's asserti(}n, the timing of the alleged discovery violations is material to the requested 

sanctions because, as the Commission has repeatedly made cJear, '"(a]n order compelling 

discovery is a prerequisite to all sanctions under Commission Rule 210.33 ." (Jd) Organik 

Kimya asserts that a "prerequisite'' means a condition precedent~ i.e., something that must occur 

before sanctions can be assessed. (!d) Organik Kin1ya argues that here, alJ four of the discovery 

orders upon which Dow's sanctions motion is based are dated on or after February 4, 2014. (/d.) 

Thus, as a matter of law, Organik Kimya argues this is the earHest date on which san<.:tions can 

attach. (ld) 

Organik Kimya argues that even if the lTC had the authority to award the sanctions Dow 

requests, Dow has not even come close to showing that it is entitled to all of its costs and fees 

since September 2013. (ld. at 62.) Organik Kimya asserts that Dow relies excJusively on two 

document requests (Nos. 4 and 62), issued ••at the outset of this case," that it contends Organik 

Kimya failed to comply with, but fails to mention that ''at the outset of this case,~' the 

Investigation was all about patents, not trade secrets. (/d.) Organik Kimya asserts that Dow did 

not amend its complaint to add claims of trade secret misappropriation until November 2013. 

(/d.) Organik Kimya argues that Dow fails to mention that its doctiment requests were inherently 

limited to the accused opaque polymers in this Investigation, i.e., ORGAWHITE® 2000 and 

OPAC 204X. (/d.) Organik Kimya argues that this is important to remember because Dow's 
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complaint about tl1e 2,700 deleted Strozzi files boils down to just three allegedly ••relevant1' 

d.ocuments, none of which relates to these accused products. (/d) Likewise, Organik Kimya 

argues that none of the small handful ofdocuments created by Dr. Nene during his Consultancy 

that were allegedly deleted by him after his first subpoena actually reJate to these accused 

products. (ld) 

Organik: Kimya also argues that Dow~s claims that it "could have avoided mos4 ifnot all 

of its fees from September 2013 to the present" but for the alleged computer issues with Dr. 

Nene> Dr. Pere~ and Mr. Strozzi is absurd. (/d. al63.) Organik Kimya argues that Dow did not 

even amend its complaint to add trade secret claims until November 27,2013. (Jd) Moreover1 

Organik Kimya argues that regardless of what the allegedly deleted files would have shown. 

Organik K.iinya would have been entitled to its defenses, necessitating continued discovery, 

motions practice~ and a hearing. {!d.) 

Discussion 

As I explained, supra, I am constrained by the language of Commission Rule 210.33(c). 

Pursuant t¢ 210.33(c). any recoverable costs and fees must have been ~·caused by the failure to 

obey an order to make or permit discovery:~ 19 C.F.R. § 210.33(c)(emphasis added) 

Accordingly, 1 have no authority to grant Dow its requested foes and cost.11 resulting from 

Organik Kimya~s failures to comply with its discovery obligations tllat were not incurred as a 

result oft~ fail~ to obey an order to make or pennit discovery. 

VI. Conclusion 

Lest it be misunderstood, 1 find Organik K.imya's abhorrent conduct with regard to the 

laptop it issued to Dr. Perez and that it actually possessed at the time of the spoliation. to be more 

than sufficient to justifY the Default Sanction against Organik K.imya, along with the Attorneys~ 

Fees Sanction. I also find Organik Kimya's contumacious and inexplicable conduct with regard 
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to computer it issued to Mr. Strozzi to be suft!cient to independently justify the most severe 

sanction, even were I to heed Organik Kimya's lack of prejudice argument. As I mentioned. 

while I find Dow's arguments concerning Dr. Nene to be both attractive and logical, 1 do not find 

sufficient actual proof of bad faith imputable to Organik Kimya. Nevertheless, the entire chapter 

with regard to Dr. Nene, including the false statements during his first deposition and that of 

Mr. Kaslowski, which appear coordinated~ to be more indicative of something I have no 

adequate sanction to address. Taken together, the facts discussed in this Determination are 

disheartening and leave all of those who practice before the U.S. International Trade 

Commission diminished by the experience. 

Order 883-019 is GRANTED-IN-PART as set forth herein. As discussed n10re fully, 

supra, as sanctions for the bad faith spoliation of evidence in this investigation in violation of 

Commission Rule 210.33(b), I find Organik Kimya in deflmlt with regard to Dow's allegations 

of trade secret misappropriation ru1d award Dow costs and fees as follows: 

Attorney's Fees: $1,345,707.30 

Costs: $598,672.61 

TOTAL: $1,944,379.91 

In addition to Dow's allegations of trade secret misappropriation, this investigation also 

includes allegations of patent infringement. At the hearing on Dow's motion for default and 

other sanctions Dow represented that if Organik Kimya were found in default than it would 

move to withdraw its remaining patent infringement claims. (Tr. at 520:21-52 I: 1 C'Your Honor, 

I can represent, and I have client approval to represent, that if you enter a default as to the trade 

secret case, that-- but \Ve can't do it until after to protect our interests. but we will terminate the 
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patent cases in this proceeding without prejudice.").) Having tbund Organik Kinwa in default I 

expect Dow \\till move post haste to do so, preferably no later than October 30, 2014. 

Further, this investigation was instituted against five Respondents: Organik Kimya San. 

Ve Tic. A.S., Organik Kimya Netherlands B.V., Organik Kimya U.S .• Inc., Turk International 

LLC, and Aalborz Chemical LLC dlb/aAal Chern. However, Dow's present motion for default 

and other sanctio.ns is only directed against the Organik Kimya respondents. On October, 17. 

2014, Dow filed a letter acknowledging this issue and stating that "Dow will immediately move 

to terminate the investigation as to the Distributor Respondents in the event that the 

Administrative Law Judge decides to order default judgment •.. as requested in Dow's Motion 

for Default and Other Sanctions Against Organik Kimya (Motion No. 883-019)." (EDIS 

Document ID No. 544517 .) Having found Organik Kimya in default I expect Dow will move 

post haste to do so, preferably no later than October 30, 2014. 

Having found Organik Kimya in default, pursuant to Commission Rule 21 0.17(b )( 4); 

Organik Kimya "'shall be deemed to have waived its right to appear, to be served with 

documents, and to contest the allegations at issue in the investigation." 19 C.F.R. § 210.l7(b)(4). 

Pursuant to 19 C.F.R. § 210.42(h). this Initial Determination shall become the 

detennination of the Commission unless a party files a petition for review of the Initial 

Detennination pursuant to 19 C.F.R. § 210.43(a), or the Commission, pursuant to 19 C.F.R. § 

210.44, orders, on its own motion. a review ofthe Initial Determination or certain issues herein. 

Within 3 days oftlze date of this order, the parties shall jointly submit; (1) a proposed 

public version ofthis order with any proposed redactions bracketed in red; and (2) a written 

justitication lor any proposed redactions specifically explaining why the piece ofinfom1ation 

sought to be redacted is confidential and why disclosure of the infonnation would be likely to 
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cause substantial ham1 or likely to have the etiect of impairing the Commission's ability to 

obtain such infonnation as is necessary to perform its statutory functions. 21 

SO ORDERED. 

L~ 
Thomas B. Pender 
Administrative Law Judge 

21 Under Commission Rules 210.5 and 201.6(a), confidential business infonnation includes: 
information which concerns or re)ates to the trade secrets, processes, operations, 
style of works, or apparatus, or to the production, sales, shipments, purchases, 
transfers, identification of customers, inventories, or amount or source of any 
income, profits, losses, or expenditures of any person, fmn, partnership. 
corporation, or other organization, or other information of commercial value, the 
disclosure of which is likely to have the effect of either impairing the 
Commission's ability to obtain such information as is necessary to perform its 
statutory functions, or causing substantial harm to the competitive position of the 
person, firm, partnership, corporation, or other organization from which the 
information was obtained, unless the Commission is required by law to disclose 
such information. 

.. 

See 19 C.F.R. § 201.6(a). Thus, to constitute confidential business information the disclosure of 
the information sought to be designated confidential must likely have the effect of either: (l) 
impairing the Commission's ability to obtain such information as is necessary to perform its 
statutory functions; or (2) causing substantial harm to the competitive position ofthe person. 
finn, partnership. corporation, or other organization from which the information was obtained. 
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