
IN THE UNITED STATES DISTRICT COURT FOR THE
EASTERN DISTRICT OF VIRGINIA

ALEXANDRIA DIVISION

STEPHEN F. EVANS &

ROOF N BOX, INC.,

Plaintiffs,

V.

BUILDING MATERIALS

CORPORATION OF AMERICA d^/a
GAF-ELK CORPORATION,

Defendant.

MEMORANDUM OPINION & ORDER

THIS MATTER is before the Court on Defendant Building Materials Corporation of

America d^/a GAF-ELK Corporation ("GAF")'s Motion to Dismiss or, in the Alternative,

Compel Arbitration and Stay Proceedings. (Doc. 13). This case arises from GAF's manufacture,

advertisement, and sale of a three-dimensional roofing model. Roof N Box, Inc. ("RNB") and

Stephen F. Evans ("Evans") (collectively, "Plaintiffs") bring this action under federal and state

law alleging patent infnngement, trade dress infringement, and unfair competition. Defendant,

inresponse, brings this Motion to Dismiss or, inthe Alternative, to Compel Arbitration and Stay

Proceedings. Defendant asserts that the arbitration clause in the Promotional Agreement (the

"Agreement") requires Plaintiffs to submit any disputes between Plaintiffs and Defendant to an

arbitrator.

There are two issues before the Court. The first issue is whether, as a threshold question,

the arbitration clause in the Agreement is valid, giventhat the conductat issue occurred after the

Agreement was terminated. This Court holds that the arbitration clause is no longer valid as to
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