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IN THE UNITED STATES DISTRICT COURT 
FOR THE EASTERN DISTRICT OF VIRGINIA 

(Alexandria Division) 
 
 
PFIZER, INC. and     ) 
WYETH HOLDINGS CORPORATION,  ) 
      )  
      )  
 Plaintiffs,    )  
      )  
v.      )  Case No. 1:12-cv-1131 
      )  (GBL/TRJ) 
MICHELLE K. LEE, Acting Under   ) 
Secretary of Commerce for Intellectual  ) 
Property and Acting Director of the United  ) 
States Patent and Trademark Office,  ) 
      ) 
 Defendant.    )  
 

PLAINTIFFS’ MOTION FOR SUMMARY JUDGMENT FOR  
A DETERMINATION OF NO ABANDONMENT AND TO CORRECT THE  

PATENT TERM ADJUSTMENT FOR U.S. PATENT NO. 8,153,768 
 

Pursuant to Rule 56 of the Federal Rules of Civil Procedure, Plaintiffs Pfizer, Inc. and 

Wyeth Holdings Corporation file this Motion for Summary Judgment seeking to reverse the 

United States Patent and Trademark Office’s (“PTO”) determination that U.S. Application No. 

10/428,894 (“the ’894 application”), which issued as Patent No. 8,153,768 (“the ’768 patent”), 

was ever abandoned, and further to correct the patent term adjustment (“PTA”) for the ’768 

patent from 404 days to 601 days based on the PTO’s failure to submit a complete Restriction 

Requirement.  Despite a clear statutory and regulatory scheme that provides for a determination 

of abandonment only when an applicant’s delay exceeds certain prescribed time limits, the PTO 

erred in its determination that the ’894 application went abandoned.  Similarly, the PTO deprived 

Plaintiffs of 197 days of term for the ’768 patent. 
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For the reasons set forth in the accompanying memorandum in support of this motion, the 

PTO misapplied the patent statute and its own regulations, and its determination of abandonment 

and failure to recognize 197 days of patent term adjustment were arbitrary, capricious, an abuse 

of discretion, not in accordance with the law, in excess of its statutory jurisdiction, authority, or 

limitations, short of statutory right, and/or unsupported by substantial evidence.  Plaintiffs 

respectfully request the Court to grant the present motion for summary judgment. 

 
 
 
 
 
 
 
 
Dated:  June 13, 2014 
 
BLANKINGSHIP & KEITH, P. C. 
4020 University Drive, Suite 300 
Fairfax, Virginia 22030 
Phone: 703-691-1235 
Fax: 703-691-3913 
 
By:         /s/  William B. Porter  
 William B. Porter, VSB No. 41798 

   wporter@blankeith.com 
 
Counsel for Plaintiffs Pfizer, Inc. and Wyeth 
Holdings Corporation 
 
Of Counsel: 
 
Patricia A. Carson (pro hac vice) 
patricia.carson@kirkland.com 
Daniel Forchheimer (pro hac vice) 
daniel.forchheimer@kirkland.com 
KIRKLAND & ELLIS LLP 
601 Lexington Avenue 
New York, New York 10022 
Phone:  212-446-6443 
Fax:  212-446-6460 

 
Respectfully submitted, 
 
PFIZER, INC. and  
WYETH HOLDINGS CORPORATION 
By Counsel 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
Simeon G. Papacostas (pro hac vice) 
simeon.papacostas@kirkland.com 
KIRKLAND & ELLIS LLP 
300 N. LaSalle Street 
Chicago, Illinois 60654 
Phone:  312-862-2614 
Fax:  312-862-2200 
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CERTIFICATE OF SERVICE 
 

I hereby certify that on this 13th day of June 2014, I will electronically file the foregoing 

with the Clerk of Court using the CM/ECF system, which will then send a notification of such 

filing (NEF) to the following: 

Dennis C. Barghaan, Jr. 
Assistant United States Attorney 
Stephen J. Obermeier 
Assistant United States Attorney 
Bernard Kim 
Assistant United States Attorney 
Justin W. Williams U.S. Attorney’s Building 
2100 Jamieson Avenue 
Alexandria, Virginia  22314 
Telephone:  (703) 299-3785 
Facsimile:  (703) 299-3983 
   Dennis.barghaan@usdoj.gov 
   stephen.obermeier@usdoj.gov 
   bernard.kim@usdoj.gov 
Counsel for Defendant 
 

 
 

        /s/  William B. Porter  
William B. Porter, Esq. 
Virginia State Bar No. 41798 
BLANKINGSHIP & KEITH, P.C. 
4020 University Drive, Suite 300 
Fairfax, Virginia 22030 
Telephone: (703) 691-1235 
Fax: (703) 691-3913 
wporter@blankeith.com 

        
Counsel for Plaintiffs Pfizer, Inc. and Wyeth 
Holdings Corporation 
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