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STATEMENT OF RELATED CASES

No appeal in or from this Civil Action Case Nos. 06-CV-11109 and 06-CV-
11585 was previously before this or any other appellate court. There are no cases

known to counsel that may be directly affected by this Court’s decision.
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STATEMENT OF JURISDICTION

The U.S. District Court for the District of Massachusetts (Judge Rya W.
Zobel) had jurisdiction over this patent infringement action giving rise to this
appeal pursuant to 28 U.S.C. § 1338(a).

The U.S. Court of Appeals for the Federal Circuit has jurisdiction over this
appeal pursuant to 28 U.S.C. § 1295(a).

The notice of appeal from the Final Judgment entered on May 27, 2009, was
timely filed on May 26, 2009, in accordance with Fed. R. App. P. 4(a)(4)(A).
Because the notice of appeal was filed prior to entry of the Final Judgment, a

supplement to the notice of appeal was filed on June 19, 2009.



I. STATEMENT OF THE ISSUES

This appeal presents an issue of joint infringement and three claim
construction issues:

1. Whether the district court erred in vacating the jury’s verdict of
infringement of the *703 patent based on Muniauction, Inc. v. Thomson Corp., 532
F.3d 1318 (Fed. Cir. 2008), where:

(1) Muniauction, properly read, only applies the “control or
direction” standard of BMC Resources, Inc. v. Paymentech, L.P., 498 F.3d 1373,
1381 (Fed. Cir. 2007), to a different set of distinguishable facts;

(2) the jury was properly instructed on the “control or direction”
standard; and

(3) the jury heard substantial evidence to support its verdict of joint
infringement, including that when the invention is used, Limelight contractually
obligates content providers to perform, on its behalf, the claim steps Limelight
itself does not perform, and Limelight provides explicit technical instruction on
exactly how to perform those claim steps.

2. Whether the district court erred in interpreting “a given object of a
participating content provider is associated with an alphanumeric string” in the

preamble of claim 1 of the 645 patent to require that the alphanumeric string



“include[] the URL used to identify the object in the absence of a content delivery
network,” where:

(1) the district court and parties agreed that “associated” and
“alphanumeric string” should have their ordinary and customary meaning; and

(2) the district court’s construction contradicts the remaining claim
language and prosecution history, which both show that an “alphanumeric string”
does not include a URL.

3. Whether the district court erred in interpreting “the given name server
that receives the DNS query being close to the client local name server as
determined by given location information” in ’645 patent claim 1 to require that
the given name server be “selected by the alternative domain name system,”
where:

(1) the claim language says nothing of selecting, let alone what
structure performs the selecting; and

(2) there is no basis in the specification or prosecution history for
reading this limitation into the claim.

4. Whether the distﬁct court similarly erred in interpreting “selecting a
given one of the name servers in the content delivery network™ in claims 8, 18, and
20 of the ’413 patent as “the content delivery network’s domain name system

selects a particular name server,” where:



(I)  the claim language does not specify the structure that performs
the selecting; and

(2) there is no basis in the specification or prosecution history for
reading this limitation into the claim.

II. STATEMENT OF THE CASE
A. Course of Proceedings and Disposition Below

This is an appeal from a judgment as a matter of law that Limelight does not
infringe claims 19-21 and 34 of U.S. Patent No. 6,108,703 (the *703 patent). The
theory of infringement is joint infringement. After a three-week trial, the jury
returned a verdict of infringement. By its verdict, the jury necessarily found that
Limelight and a content provider perform every step of the asserted claims and that
Limelight controls or directs the content provider in performing the steps that
Limelight alone does not perform. The district court, however, entered JMOL of
no infringement, holding that under this Court’s decision in Muniauction, it was
impossible for Limelight to infringe the claims as a matter of law.

This is also an appeal from the district court’s construction of claim 1 in
U.S. Patent No. 7,103,645 (the ’645 patent) and claims 8, 18, and 20 in U.S. Patent
No. 6,553,413 (the *413 patent). Below, Akamai stipulated that it could not prove
infringement of the *645 patent under the district court’s construction but reserved

its right to appeal. (Al-2.) Akamai now challenges the court’s construction on



appeal, seeking a remand for a determination of infringement under the proper
claim construction. Regarding the 413 patent, the district court entered summary
judgment of noninfringement of claims 8, 18, and 20 on the ground that the
evidence did not support infringement of the claims as construed. On appeal,
Akamai challenges the court’s construction of claims 8, 18, and 20, and seeks a
remand for a determination of infringement under the proper claim construction.

B. Preliminary Statement

This Court has held that “a party cannot avoid infringement . . . simply by
contracting out steps of a patented process to another entity.” BMC Resources, 498
F.3d at 1381. If these words have any significance, they should apply here, where
Limelight alone performs almost every step of the asserted claims and contracts
out the steps it does not alone perform to its content-provider customers. Indeed,
Limelight’s contract expressly obligates a content provider to perform the claim
steps to enable its web content to be delivered by Limelight. Moreover, Limelight
directs content providers to perform the claim steps by providing Installation
Guidelines and other documents specifically instructing content providers to
perform the steps, creates and assigns a unique “hostname” that must be used in
performing the steps, and assigns a Limelight employee to help, if needed, in
performing the steps. Finally, Limelight’s documents make it abundantly clear that

the entire content delivery process—including the steps contracted out to content



providers—is Limelight’s “service” and Limelight’s “implementation.” Contrary
to the district court’s analysis, this level of control or direction far surpasses that
found in BMC Resources and Muniauction, and ‘constitutes more than substantial
evidence to support the jury verdict on this fact-intensive issue.

This Court should also reverse the district court’s construction of claim 1 of
the 645 patent and claims 8, 18, and 20 of the 413 patent. In each claim
construction ruling on appeal, the district court imported unnecessary limitations
into the claims, ignored conflicting claim language, and misread the patent
specification. Further, the district court failed to appreciate that the specification
does not disclaim other embodiments or in any other way limit the invention to a
single embodiment. To the contrary, the specification discloses “alternative,”

AN 13

“illustrative,” “preferred,” and “general” embodiments, and it expressly states that
such embodiments are not meant to be limiting. Because the district court’s
constructions are based on a misunderstanding of the specification, the claims, and

claim construction principles, this Court should reverse and remand for a

determination of infringement under the proper constructions.
III. STATEMENT OF FACTS

A.  The Parties and Their Products

Akamai and Limelight are direct competitors. (A582-83:103-104.) They

provide content delivery services to businesses that offer content on the Internet.



As described to the jury, content providers (e.g., CNN or Yahoo!) maintain web
sites that allow persons who use the Internet (i.e., “users”) to obtain content.
(A333:14-16; A338-39:35-40.) Content may include any information delivered
over the Internet, including web pages (which typically include other content such
as images and graphics, videos, sound clips, and even software downloads).
(A350:85.) Companies like Akamai and Limelight offer “content delivery”
services to content providers over the “content delivery networks” (sometimes
referred to as “CDNs”) that they operate. A CDN (content delivery network)
typically includes a number of physical locations around the Internet at which
computers, called “content servers,” are positioned. (A338:36; A367:58; A558-
59:13-14.) These content servers are shared among many different websites that
use the content delivery service. (A338-339:37-38.)

A. The Patents-in-suit
1.  Technical Background

The patents-in-suit relate to delivering content over the Internet. (A267,
1:10-12.) Thus, a basic discussion of how content is delivered over the Internet
may be helpful.

A typical web page includes a “base document,” which serves as an outline
for the web page, and “embedded objects,” such as images, audio, and video,

filling the outline specified in the base document. (A269, 5:23-27.) To access a



web page, a user enters a Uniform Resource Locator (“URL”) into a web browser
or selects a link to that page. (A268-69, 4:63-5:2.) URLs may identify base
documents or embedded objects. (A269, 5:23-41.) Typically, the URL is a string
of characters (e.g., http://www.cnn.com/world/picture.jpg) consisting of a protocol
(e.g., http://), a hostname (e.g., www.cnn.com), a path (e.g., /world/), and an object
name (e.g., picture.jpg). (A340:44-45; A369:67.) A slash (/) separates the
hostname, the path, and the object name. (A17896-97.)

The hostname portion of the URL corresponds to a set of numbers, referred
to as an Internet Protocol (“IP”’) address (e.g., 157.166.226.25), which identifies
one or more content servers. (A340:45; A378:104-105.) Thus, when a user enters
a URL, the user’s computer passes the hostname portion of the URL—not the
entire URL, the path, or the object name—to a “local” name server, which then
attempts to find the “address” of that hostname, just as someone might use a name
to look up a telephone number in a telephone book. (A340:44-45.) The Internet’s
equivalent of a telephone book is called the Domain Name Service (“DNS”),
which is a system of machines and processes that translates hostnames into IP
addresses—e.g., www.cnn.com to 157.166.226.25. (A378-79:105-107.) This
process is referred to as “resolving.” (A271, 9:22-25.)

A name server can only resolve hostnames; it cannot resolve a full URL.

(A17440, A369:66-68.) It never receives the path or object name. (A369:67-68.)



After the resolving process, DNS returns the IP address corresponding to the
hostname to the user’s local name server, which passes it back to the user’s
computer. (A271, 10:58-60.) Then, the user’s computer can send a request for the
web page directly to the content server associated with that IP address. (A272,
12:26-28.) The content server responds by sending the requested base document to
the user’s computer. (A272, 12:32-34.) The base document typically contains one
or more URLs corresponding to the embedded objects associated with the web
page. (A267, 1:21-25.)

The user’s computer and the local name server may then repeat the
resolution process for each embedded object URL. That is, the user’s computer
sends the hostname associated with the embedded object to DNS for resolution,
receives the IP address for the content server, requests the embedded object
directly from that content server, and receives the embedded object sent by the
content server. (A267, 1:30-34.)

2. Problems in the Prior Art

Conventionally, Internet content providers had limited choices for delivering
their web content. A content provider could host all its content on a single content
server that would respond to all users’ requests, delivering the base document as
well as each embedded object. (A17241.) Alternatively,‘ a content provider could

outsource the entire process to an Internet Service Provider that would deliver the



base document and the embedded objects. (A274, 15:33-45, 16:37-69.) But
Internet congestion problems quickly surfaced when a single content server
received multiple, simultaneous requests for the same web page. (A274, 15:15-16;
A17496.) Such requests, deemed “flash crowds,” may be anticipated, such as
football fans visiting ESPN.com on Super Bowl Sunday, or unanticipated, such as
the large amount of traffic received at CNN.com on September 11th. (A334-
36:21-29.) Moreover, deliveries could be hampered when the Internet was
congested in the server’s vicinity or the server was located far away from the
user’s computer. (A17857; A336:26.)

To mitigate these problems, some content providers employed techniques
such as “mirroring.” (A267, 1:35-41.) Specifically, they distributed identical (i.e.,
mirrored) copies of web content over multiple servers at different locations. (Id.,
A17496) To further improve service, content providers employed software and
hardware solutions to deliver the requested content from a mirrored server based
on the user’s location (A17860-64), and to balance the load across these servers
(A17497-98).

But mirroring solutions had scalability problems. (A267, 1:51-59.)
“Operational difficulties” occurred in that a content provider would “not only lease
and manage physical space in distant locations, but [also would need to] buy and

maintain the software or hardware that synchronizes and load balances the

10



[mirrored] sites.” (A267, 1:60-65; A273, 14:36-43; A17497.) Furthermore, as
explained in the specification,' mirroring did not adequately address the problem of
flash crowds. (A274, 15:15-25.)

3.  The Patent Specification

In response to the problems with conventional methods for delivering
content, the inventors of the patents-in-suit sought to provide a scalable solution
that could effectively and efficiently deliver large amounts of web content and
handle flash crowds.

To this end, the specification discloses delivering (or “serving”) embedded
objects in a web page from a “domain other than the content provider’s domain.”
Specifically, embedded objects are delivered from a “content delivery network™ or
“CDN” belonging to a “content delivery provider.” (A268, 3:8-14; A269, 5:33-
37.) To make this process work, the inventors had to develop a way for Internet
users to receive content from the CDN. (A339:40). To this end, the specification
discloses that “the embedded object URL is first modified” (or, more broadly,
“tagged”) to include a virtual server hostname to “condition the URL to be served

by” the CDN. (A269, 6:41-46.) The virtual server hostname has several special

' The 703,°645, and ’413 patents are related and share the same written
description.
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features—it points to the CDN (unlike the original hostname, which points to the
content provider), and it is “virtual” in the sense that it points to a “continually
changing set or group of computers” in the CDN. (A268, 4:4-5; A269, 6:35-45;
A342-44:53-60.)

Later, when a user’s computer seeks to retrieve an embedded object whose
URL is modified with the virtual server hostname, the user’s local name server
requests resolution of the virtual server hostname. In response, an “intelligent
DNS” in the CDN (referred to as an “alternative DNS” in the 645 claims) resolves
the virtual server hostname into one or more IP addresses for optimal content
servers in the CDN. (A270-71, 8:66-9:1; 9:22-25.) In particular, the intelligent
DNS uses information in the virtual server hostname to select content servers that
are preferably close to the end user, not overloaded, and likely to have the content
requested. (A268, 3:10-14; A269, 5:37-41.)

This intelligent DNS can resolve only virtual server hostnames that point to
the CDN. (A256, 9:13-15, 9:38-41; A17440.) It does not resolve entire URLs,
paths, or object names. Further, it cannot resolve the hostname in an embedded
object’s original URL because that hostname points to the content provider, not the

CDN. (A343:54-57; A369:66-68.)
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a.  Various Methods for “Tagging” the URL Associated
with an Embedded Object

When tagging the embedded object URL, the virtual server hostname may
be substituted for the original hostname in the URL of an embedded object in
various ways. As the specification explains, the key idea is to change the
hostname in the URL so that the embedded object will be served from a content
server in the CDN. (A269, 6:35-68.)

In a preferred embodiment, the URL is tagged by “prepending” (i.e.,
inserting at the beginning) the virtual server hostname into an embedded object’s
URL. (A270, 8:5-12.) But the specification makes clear that there are other ways
to substitute the virtual server hostname. Indeed, the specification first discloses
modifying the URL generally, stating: “According to the invention, the embedded
object URL is first modified, preferably in an off-line process, to condition the
URL to be served by the global hosting servers.” (A254, 6:54-57 (emphasis
added).) After this general teaching, the specification discloses the “preferred
method for modifying the URL,” in which “a virtual server hostname is prepended
into the URL for the given embedded object” (A254, 6:57-58, 6:62-64 (emphasis
added)).

The specification provides an example of prepending for the embedded

image object “space.story.gif,” having an original URL of:

13



http://www.provider.com/TECH/images/space.story.gif
In the example, the virtual server hostname “ghost467.ghosting.akamai.com” is

prepended into the original URL resulting in the following modified URL:

http://ghost467.ghosting.akamai.com/www.provider.com/TECH/images/space.story.gif

(A270, 8:4-13 (emphasis added).) The wvirtual server hostname (i.e.,
ghost467.ghosting.akamai.com) points to the CDN; thus, requests for the
embedded object resolve to the CDN instead of the content provider. Note that the
original URL follows the first single slash and is no longer part of the hostname
that gets resolved by DNS. (A369:67.) It is now part of the path and object name,
which are not sent to DNS. (Id., A369:67-68.)

The jury heard evidence that one of ordinary skill would have known of
other conventional techniques for replacing a hostname that points to a content
provider with a hostname that points to a CDN, including modifying a “CNAME
record” within DNS. (A420-21:127-128; A442:38-40; A460:106-108; A571:63-
65; A575:78-79.)

b.  Various Levels of the Intelligent DNS Hierarchy

One issue in this appeal is whether the specification expressly limits the
invention to selection of a name server in the CDN by a DNS server that is also in
the CDN—i.e., limiting the invention to a “two-tier DNS.” Thus, it is helpful to

discuss this specific portion of the specification.
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The specification discloses that the intelligent DNS may contain “several
levels of processing” in which CDN DNS servers select lower-level DNS servers,
which select lower-level DNS servers, and so on, down a “hierarchy” of DNS
servers. (A271, 9:48-54.) In a “preferabl[e]” two-level embodiment, “there are
two types of DNS servers,” referred to as “top-level and low-level,” respectively.
(A271, 9:31-33.) In this embodiment, the top-level DNS servers select a low-level
DNS server that is close to the user (and the low-level DNS server then selects
content servers). (A271, 9:48-49; A268, 3:37-40; A269, 5:55-57.) But the
specification makes clear that the invention is not limited to either (1) a two-level
DNS or (2) selection of the close DNS server by a top-level DNS server. To the
contrary, the specification discloses that “there may be additional levels in the
DNS hierarchy” or, “[a]lternatively, there may be a single DNS level that
combines the functionality of the top level and low-level servers.” (A269, 5:54-
57.) Further, the specification discloses that the selection of the close DNS server
may be accomplished by “other techniques.” (A271, 9:55-67.)

4. The 703 Patent Claims

At trial, Akamai asserted independent claims 19 and 34 and dependent
claims 20-21 of the *703 patent. By its verdict, the jury determined that Limelight
either performed (or directed or controlled the performance of) all elements of

claims 19-21 and 34.
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Claim 34 recites (with the step performed on behalf of Limelight in italics):
34. A content delivery method, comprising:

distributing a set of page objects across a network of content servers
managed by a domain other than a content provider domain, wherein
the network of content servers are organized into a set of regions;

for a given page normally served from the content provider domain,
tagging at least some of the embedded objects of the page so that
requests for the objects resolve to the domain instead of the content
provider domain;

in response to a client request for an embedded object of the page:

resolving the client request as a function of a location of the client
machine making the request and current Internet traffic conditions to
identify a given region; and

returning to the client an IP address of a given one of the content servers
within the given region that is likely to host the embedded object and
that is not overloaded.

(A276 (emphasis added).)

Based on an earlier construction by Judge Zobel in another case, the parties

agreed that “ragging” means “providing a ‘pointer’ or ‘hook’ so that the object

resolves to a domain other than the content provider domain.” (A17874.) At trial,

Akamai presented evidence that, in Limelight’s delivery service, Limelight creates

unique tags (i.e., virtual server hostnames) and provides them to content providers,

along with detailed instructions to use the tags to tag embedded objects of a page.

Asserted claim 19 also requires “tagging,” and additionally recites the step

of “serving [i.e., delivering] the given page from the content provider domain,”
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which Akamai argued (and the jury necessarily found) content providers perform
under Limelight’s direction or control.

5. The ’645 Patent Claim

The *645 patent has one independent claim, claim 1, which recites (with the
two disputed claim elements in bold and italics, and other limitations relevant to
claim construction in italics alone):

1. In a wide area network in which an Internet domain name system (DNS)
is useable to resolve DNS queries directed to participating content provider
content that is available from participating content provider sites, a method
of content delivery wherein participating content providers identify content
to be delivered by a service provider from a set of content servers that are
distinct from the participating content provider sites and associated with the
service provider, wherein a given object of a participating content provider
is associated with an alphanumeric string, the method comprising:

having the service provider establish an alternative domain name system
(DNS), distinct from the Internet domain name system and any client
local name server, and having authority to resolve the alphanumeric
strings associated with the objects identified by the participating
content providers so that the objects identified by the participating
content providers are available to be served from the service
provider's content servers, the service provider’s alternative domain
name system having one or more DNS levels, wherein at least one
DNS level comprises a set of one or more name servers;

for each of one or more participating content providers, delivering a
given object on behalf of the participating content provider, wherein
the given object is delivered by the following steps:

responsive to a DNS query to the given object’s associated
alphanumeric string, the DNS query originating from a client local
name server, receiving the DNS query at a given name server of a
lowest level of the one or more DNS levels in the service
provider's alternative domain name system, the given name server
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that receives the DNS query being close to the client local name
server as determined by given location information;

having the given name server that receives the DNS query resolve the

at

alphanumeric string into an IP address that the given name server
then returns to the client local name server, wherein the
alphanumeric string is resolved without reference to a filename for
the given object, wherein the 1P address returned as a result of the
resolution is associated with a content server within a given subset
of the set of content servers, the subset of the set of content servers
being associated with the given name server, the content server
associated with the IP address returned by the given name server
being selected according to a load sharing algorithm enforced
across the subset of the set of content servers associated with the
given name Server;

the content server associated with the IP address, receiving a
request for the given object, the request having the filename
associated therewith;

if the given object is available for delivery from the content server

associated with the IP address, serving the given object from the
content server.

(A260 (emphasis added).)

The preamble of claim 1 requires that “a given object of a participating
content provider is associated with an alphanumeric string.” The district court held
that this limitation means that the “alphanumeric string” must include “the URL
used to identify the object in the absence of a content delivery network”—i.e., the
original URL. (A68.)

During prosecution, Akamai explained that “alphanumeric string” is “a

known term of art for any character string up to 24 characters drawn from the
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alphabet (a-z), digits (0-9), minus sign (-), and period(.).” (A16780.) Further, to
overcome a written description rejection, Akamai cited examples of alphanumeric
strings, each one being a hostname: al23.akamai.com; al234.g.akamaitech.net;
al23.g.g.akamaitech.net; and ghost1467.ghosting.akamai.com. (A16780;
appearing in the patent at A256, 10:3, 10:18, 10:1, and 9:41, respectively.)
Notably, none of the examples is a full URL or includes the URL used to identify
the object “in the absence of a content delivery network™ as the district court’s
construction requires. (A68.)

The parties disputed another limitation in method claim 1: “the given name
server that receives the DNS query being close to the client local name server as
determined by given location information.” The district court interpreted this
limitation, which does says nothing about selecting, as requiring that the name
server be “selected by the alternative domain name system [i.e., DNS].” (A72.)

6. The ’413 Patent Claims

Akamai asserted claims 8, 18, and 20 of the *413 patent. Representative
claim 8 recites (with the one disputed claim element in bold and italics, and other
limitations relevant to construction of the disputed claim element in italics alone):

8. A method of content delivery wherein participating content providers
identify content to be delivered by a content delivery network service
provider from a set of content servers associated with the content delivery
network service provider, wherein a given object of a participating content
provider is associated with a Uniform Resource Locator (URL) that
includes, in addition to a filename, an alphanumeric string, comprising:
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having the content delivery network service provider establish a domain
name system (DNS) having authority to resolve the alphanumeric
strings in the URLs of the objects identified by the participating
content providers, the content delivery network service provider's
domain name system having one or more DNS levels, wherein at least
one DNS level comprises a set of one or more name servers;

for each of one or more participating content providers, delivering a
given object on behalf of the participating content provider, wherein
the given object is delivered by the following steps:

responsive to a DNS query, selecting a given one of the name
servers in the content delivery network service provider's domain
name system;

at the given one of the name servers, resolving the alphanumeric
string to an IP address, wherein the alphanumeric string is resolved
without reference to the filename for the given object;

at a server associated with the IP address, the server being one of the
set of content servers, receiving a request for the given object, the
request having the filename associated therewith;

from the server, serving the given object; and

caching the given object at the server so that the given object is
available for delivery from the server for a given time period in the
event that a new DNS query to resolve the alphanumeric string is
received at the domain name system and is resolved to the IP
address of the server.

(A291 (emphasis added).)
Similar to its interpretation of claim 1 of the *645 patent (supra, at 19), the

district court interpreted the limitation “responsive to a DNS query, selecting a

given one of the name servers in the content delivery network” in claims 8, 18, and
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20 as requiring that the selecting step be performed by specific structure—*“the
content delivery network’s domain name system [i.e., DNS]” (A78)—even though
the claims are method claims.

B. Akamai’s Content Delivery Service and Business

The inventions that led to the patents-in-suit were conceived by Tom
Leighton (then a professor at MIT) and Daniel Lewin (one of Leighton’s graduate
students). (A337:30-31; A346-47:68-70.) In August 1988, they left MIT and
founded Akamai to commercialize the technology in the patents-in-suit. (A347:70-
71.) Although the business model of content delivery services existed prior to
Akamai’s formation in 1998, Leighton and Lewin revolutionized the business by
implementing a CDN that took full advantage of the virtual server hostname and
intelligent DNS concepts in the patents-in-suit. (A369:66.)

While they believed their invention had significant promise and could solve
problems associated with conventional Internet content delivery, Leighton and
Lewin faced significant skepticism about their solution from investors and
potential Internet service providers. (A346:66-68.) They began to write software
and build a prototype system. (A347:72-73.) In Akamai’s early days, Leighton
and Lewin used their own credit cards to buy the computer servers and pay for

rent. (A348:74.) After completing their prototype system, the inventors
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demonstrated it to content providers such as Yahoo!, Disney, and CNN. (A348:74-
75.) The reaction was mixed; there was both interest and skepticism. (A348:75.)

In 1998, Leighton and Lewin built a commercial-scale system. (A348:75-
76.) Their “if we build it, they will come” strategy, however, was not successful—
no content provider was willing to even test the system in early 1999. (A348-
49:77-78.) Finally, Disney agreed to use a virtual server hostname for a single
object on one of its web pages for 90 days. (Id.) In Spring 1999, Akamai’s
fortunes began to look brighter, as the invention was used to deliver content for
two significant Internet events: ESPN’s March Madness and a Star Wars movie
trailer. (A349-50:78-83.) After CNN wrote a positive news story about Akamai,
the CEO of Apple Computer, Steve Jobs, even offered to buy the company.
(A350:83.)

While Akamai’s prospects were improving, it was not profitable in 1999.
(A354:9.) Indeed, it was not until 2004 that the Company earned a profit on its use
of the invention. (A354:9.) By 2007, its annual revenues using the invention grew
to over $600 million. (A354:9.) Today, its business is a substantial success.
(A355:11.)

C. Limelight’s Relationship with Content Providers

By its verdict, the jury found that Limelight’s content delivery service

includes each of the steps of claims 19-21 and 34 of the *703 patent. Accordingly,
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it is not necessary to address the specific way in which all steps are performed.
Rather, the relevant issue is whether Limelight controls or directs content providers
to perform the tagging and serving steps that Limelight alone does not perform.
Thus, a discussion of the relationship between Limelight and content providers will

be helpful.

1. Limelight’s Contract Requires Content Providers to
Perform the Claim Steps in Order to Use Limelight’s
Service

At trial, Akamai presented evidence that Limelight’s standard contract
obligates content providers to tag the web content that they want delivered by
Limelight so that requests for that content resolve to the Limelight CDN instead of
the content provider. (A17803, A587:121.) In turn, Limelight’s contractual
obligation to provide its content delivery service is contingent on the content
provider performing the tagging step. Specifically, the contract states:

Customer [i.e., content provider] shall be responsible for identifying

via the then current Company process all uniform resource locators

(“URLSs”) of the Customer Content to enable such Customer Content
to be delivered by the Company Network [i.e., Limelight’s Network].

(A17807.) As the jury heard, this step of “identifying” all URLs corresponds to
the claimed tagging step. (A587:121-122.) Limelight’s contract permits no other
way for content providers to use Limelight’s content delivery service. The contract

further provides:
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Customer [i.e., content provider] shall provide Company with all
cooperation and information reasonably necessary for [Limelight] to
implement the [Limelight Content Delivery Service].

(A17807.)

The contract further contemplates that the content provider must deliver (i.e.,
“serve”) the web pages containing the tags when requested by the user. (A441-
42:37-38.) Otherwise, Limelight’s network will not “see” the user’s request for
content and will be unable to perform the contracted service for which the content
provider has paid. (A587:120-122.) Section 3.1 of the Limelight standard
contract, titled “Content Delivery Service Availability,” confirms that Limelight
expects and requires content providers to serve the page, stating:

Service Interruptions caused by . . . failure of [content provider] origin

server (equipment down, not serving content [e.g., pages], broken

links or similar issues that would prevent the [Limelight] Service from

working successfully, . . .) are ineligible for [Limelight’s] availability
guarantee.

(A17807 (emphasis added).) In other words, the contract holds the content
provider responsible for serving the web page.
2.  Limelight Provides Specific Instructions to Content

Providers to Perform the Claim Steps Via the “Then
Current Company Process”

Akamai also presented evidence at trial that, after the content provider signs
the contract, Limelight begins its installation process, which includes the tagging
step. During that time, Limelight promises to “provide a seamless and smooth

integration of our services into” the content provider’s business and that “our
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implementation should minimize the impact of [the content provider’s] transition
to Limelight.” (A17789 (emphasis added).)

To this end, Limelight provides a virtual hostname to the content server for
tagging embedded objects so that requests for those objects resolve to the
Limelight CDN. The jury heard that Limelight sends the content provider a
Welcome Letter containing a Limelight-assigned hostname (e.g., Xyz.vo.llnwd.net)
that the content provider must “integrate” into its web pages through tagging.
(A17790, A17237.) The “llnwd.net” portion of the Limelight-assigned hostname
points to the Limelight CDN. (A583:106.) The “vo” portion tells the Limelight
DNS to return the IP address of a particular type of content server in Limelight’s
content delivery network. (A583-84:106-108.) The “xyz” portion of the assigned
hostname is “a label that is unique to the [content provider].” (A583:107.)

The content provider must use this exact assigned hostname for the
Limelight content delivery service to deliver its content, because “[t]his unique
identifier is used by [Limelight’s] ContentEdge to identify a particular content
provider.” (A17220, A587:122, A17583.) If the content provider fails to use the
exact assigned hostname (e.g., xyz.vo.llnwd.net), Limelight’s network will not see
the request for the content provider’s content and cannot respond. (A587:122.)

Akamai also presented evidence that Limelight sends Installation Guidelines

to content providers. The Installation Guidelines “outline[] the steps and
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information needed” to install Limelight’s service, including two methods for
identifying (i.e., tagging) the content provider’s web content to be delivered by
Limelight’s ContentEdge system:

(1) Prepending (referred to as “Limelight Origin (Prepend)”)
(A17220; A570:58-59); and

(2) CNAMEIing (referred to as “CNAME/Customer Origin”)
(A17789; A17791;, A584:109-110; A587:121-122).

The Installation Guidelines specify the steps the content provider must perform to
complete either method. (A17791.)

Whether prepending or CNAMEIing is used, Limelight engineers initially
perform extensive installation and quality assurance testing. (Id.) As Akamai
explained at trial, when the content provider uses the prepending method,
Limelight directs the content provider to update its links to use what Limelight
calls a “Prepend URL.” (A17792; AS584:110-111.) Specifically, Limelight
engineers generate a custom Prepend URL for each content provider using the
Limelight-assigned hostname. (A17235.) The jury heard that Limelight engineers
are responsible for testing the custom Prepend URL to make sure it is correct.
(A17235.) Then Limelight directs the content provider to “modify their HTML
source code to insert the [Limelight] Prepend URL for any objects that they wish

to have cached [i.e., stored] on [Limelight’s content delivery network].” (A17235,
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A17792.) Limelight’s engineers work with the content provider to resolve any
issues or problems with this process. (A17235.)

Alternatively, when the CNAMEing method is used, Limelight directs the
content provider to modify its CNAME record to redirect users’ requests, allowing
Limelight to act as the origin for the content. (A17220, A17263, A570:60-61.) To
complete this process, the content provider need only complete two additional
steps. (A17791.) First, Limelight directs the content provider to update the
CNAME table with the Limelight-assigned hostname (e.g., xyz.vo.llnwd.net).
(A17791, A17220.) Second, Limelight directs the content provider to use the
CNAME for those embedded objects on the content provider’s web site that the
customer wants delivered over Limelight’s network. (A17220, A17791.)

Limelight engineers are available to assist throughout installation. (A17794-
95.) Indeed, Akamai presented evidence that Limelight takes the lead in the
installation process by dedicating a Technical Account Manager who
“coordinate[s] between your [the content provider’s] technical team and
[Limelight] engineers to ensure a quick and complete implementation of
[Limelight content delivery] services.” (A17790.) Limelight’s Technical Account
Managers “track the progress” of each step of the installation process. (Id.,

A17235.)
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Finally, the jury heard testimony that once the content provider has inserted
the Limelight-assigned hostname into its web pages or modified the CNAME
record, a user’s request for content is redirected to the Limelight content delivery
network. (A628:123-124.) Upon request from a user, the content provider delivers
(or serves) the web page with the tagged URLs. If the content provider does not
deliver the pages with the tagged URLSs as instructed by Limelight, the Limelight
system will not deliver the content. (A586:118-119; A587:121-122; A441-442:37-

38.)

D. District Court Proceedings
1. The Court’s Claim Construction

a.  “A Given Object. .. Is Associated With an
Alphanumeric String” in Claim 1 of the *645 Patent

The parties disputed the meaning of the limitation “a given object of a
participating content provider is associated with an alphanumeric string” in the
’645 claim 1 preamble. Akamai asserted that the claim “language at issue need not
be construed at all, as the type of ‘association’ called for by Claim 1 is made clear
by the claim itself.” (A16847.)

Limelight contended that the limitation means “a particular object is
associated with an alphanumeric string by combining it with the domain name [i.e.,
hostname] conventionally used by the content provider to identify the content.”

(A16895-97, A16856 (emphasis added).) Limelight argued that “the specification
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describes only one method to associate a given object with an alphanumeric
string”—i.e., by “combin[ing] the string with the domain name conventionally
used by the content provider to identify the object”—and, thus, the claims must be
so limited. (A16856, A15137.)

In response, Akamai argued that there is no basis for Limelight’s narrow
construction, noting the claim language ‘“simply requires that there be an
association, the characteristics of which are spelled out [later] in the claim itself.”
(A16848.) Akamai further argued that, although the specification discloses a
preferred embodiment in which the content provider’s hostname is retained in the
tagged URL, there is no basis for limiting the claims to that embodiment.
(A16849, A16851.)

While it did not adopt Limelight’s proposed construction verbatim, the
district court held that the term “a given object of a participating content provider
is associated with an alphanumeric string” means “a particular object of a
participating content provider is associated with an alphanumeric string that
includes the URL used to identify the object in the absence of a content delivery

2

network.” (A68 (emphasis added).) In so doing, the court simply repeated the
words of the claim limitation, substituting the term “particular” for the term

“given,” and added the further requirement that the alphanumeric string “include[]
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the URL used to identify the object in the absence of a content delivery network.”

(Id.)

The district court reasoned that “the specification describes the invention as
associating a particular object of a content provider with an alphanumeric string
consisting of a virtual server hostname prepended onto the URL for the object”
(A69 (emphasis in original)), ignoring parts of the specification describing the
prepending embodiment as simply “preferred” (A254, 6:51-58.) The court also
reasoned that “[tlhe URL of the object is necessary to the inventive global
framework in order to retrieve the object” (A69 (emphasis added)), even though
the specification explains that the object may be retrieved in other ways.

b.  “The Given Name Server That Receives the DNS
Query Being Close to the Client Local Name Server as

Determined by Given Location Information” in Claim
1 of the ’645 Patent

The parties also disputed the meaning of “the given name server that
receives the DNS query being close to the client local name server as determined
by given location information” in claim 1 of the ’645 Patent. For its part,
Limelight argued that the court should read in the requirement that “the given
name server that receives the DNS query” must be “selected by the alternative
domain name system” because “[t]he patent discloses only one way of determining

that a ‘given name server’ will receive DNS queries.” (A15146-47.)
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Akamai responded that the claim language “only requires that a DNS query
be received by the name server in the content delivery network” and does “not
require that the DNS be selected by anything or by any method.” (A15200.)
Akamai further explained that, by requiring that the “particular name server that
receives the DNS query” be “selected” by “the alternative domain server system,”
Limelight’s construction improperly limits claim 1 of the *645 patent to a two-level
DNS system. (Id.) Akamai explained that, while the *645 patent discloses a
preferred embodiment in which a top-level domain name server selects a low-level
domain name server (i.e., a two-level DNS), the specification discloses that one,
two, or three DNS levels may be used and claim 1 expressly states that the “service
provider’s alternative domain name system ha[s] one or more DNS levels.”
(A15200.)

The district court nonetheless agreed with Limelight and interpreted the term
as “the particular name server that receives the DNS query is selected by the
alternative domain name system.” (A72 (emphasis added).) Referring to its prior
discussion of “alphanumeric string,” the court again emphasized what it deemed to
be limiting language in the specification. The district court interpreted the

specification narrowly, describing “the present invention” as “manipulat[ing] the

DNS system so the name is resolved to one of the [content servers] that is near the

client” (A74 (emphasis in original)), notwithstanding that the specification uses
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non-limiting language like “preferable” and “general” in describing selection of the

name server.

c. “Selecting a Given One of the Name Servers in the
Content Delivery Network” in Claims 8, 18, and 20 of
the ’413 Patent

Finally, the parties disputed the meaning of “responsive to a DNS query,
selecting a given one of the name servers in the content delivery network™ in
claims 8, 18, and 20 of the ’413 patent. As with the “given name server that
receives the DNS query” limitation in 645 patent claim 1, the disagreement
focused on whether the method claims should be limited to selection of the name
server by “the content delivery network’s domain name system.”

The district court again adopted Limelight’s claim construction, interpreting
“responsive to a DNS query, selecting a given one of the name servers in the
content delivery network” as “in response to a DNS query, the content delivery
network’s domain name system selects a particular name server.” (A78 (emphasis
added).) The court rejected Akamai’s argument that this construction would
require a two-level DNS system. (A79.) To this end, the district court opined—
without any basis in the patent specification or otherwise—that a single-level DNS
system could “contact a content delivery provider’s top-level name server,” which

would then “directly communicate with a particular local name server, based on
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the user’s location, to resolve the server’s IP address and return it to the user, rather
than requir[ing] the user to conduct a second lookup.” (A79-80.)

2.  The Jury Verdict

After the close of evidence, the jury was properly instructed on the “control
or direction” test. (A49-51.) Based on that instruction, the jury found that
Limelight infringed claims 19, 20, 21, and 34 of the 703 patent. (A93-94.) The
also jury found that the claims were not invalid under §§ 102, 103, or 112 and
awarded lost profits of $40,102,000 and reasonable royalties of $1,424,946, with
prejudgment interest for both, and price erosion of $4,000,000. (A94-99.)

3.  The District Court’s Entry of JMOL

Following the verdict, Limelight moved for JMOL of noninfringement, on
the ground that substantial evidence did not support the verdict that Limelight
directs or controls the tagging step (in claims 19-21 and 34) and the serving step
(in claims 19-21). (A51.) Initially, the district court denied the motion “because,
unlike in BMC Resources, here there was evidence that, not only was there a
contractual relationship between Limelight and its customers, but that Limelight
provided those customers with instructions explaining how to utilize its content
delivery service.” (AS51.)

Subsequently, this Court issued its decision in Muniauction, and Limelight

moved for reconsideration on the ground that this Court’s intervening decision in
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Muniauction “‘established that the joint infringement theory relied on by Akamai in
the present case requires a showing that the accused direct infringer is vicariously
liable for acts committed by any others.” (A17878.) Alternatively, Limelight
argued that Muniauction “held as a matter of law that an accused infringer’s
control over access to an Internet-based system, coupled with instructions to
customers on how to use that system, is insufficient to establish direct
infringement.” (Id.)

Akamai responded that Muniauction did not articulate new law, but rather
applied the BMC Resources standard of direction or control to a different set of
facts. (A17884.) Further, Akamai argued that there was sufficient evidence for the
jury to find infringement under that standard and that the facts of this case were
“grossly different” from Muniauction. Akamai noted that here, unlike
Muniauction, the standard contract between Limelight and a content provider
requires the content provider to perform the very step in the claim in order to use
Limelight’s delivery service. (A17886.)

On reconsideration, the district court granted JMOL of noninfringement to
Limelight. At the outset, the court held that Muniauction did not hold that
vicarious liability is “a necessary condition to satisfy BMC Resources’ control or
direction standard.” Rather, it is “merely a condition sufficient to find

infringement within the spectrum of possible interactions ranging from an arms-
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length agreement to ‘contracting out steps of a patented process to another entity.””
(A53.)

Notwithstanding that Muniauction relies on the same “control or direction”
standard as BMC Resources, the district court agreed with Limelight that
Muniauction did change the requirements for joint infringement, making it
impossible for Akamai to prove control or direction under the facts presented. The
court recognized that “Limelight’s customers . . . follow[] Limelight’s instructions
.. . [to] modify the embedded objects of their web pages or alter their DNS records
so that requests for the objects resolve to the content delivery service domain.”
(A58.) The court also recognized that, under Limelight’s contract, a “customer
must perform one or more steps of the patented process in order to receive the
benefits of” Limelight’s service (AS57) and that, in contrast, the Muniauction
decision makes no mention of a contract other than to “quote[] the lower court’s
finding that the defendant charges the bidders a fee for its services” (ASS.)
Notwithstanding these significant differences, the court held that there is “no
material difference between Limelight’s interaction with its customers and that of
Thomson in Muniauction.” (AS58.)

To this end, the court characterized Limelight’s contract primarily as “the

provision of a service in exchange for payment.” (A56.) With this
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characterization in mind, the court concluded that “the existence in the instant case
of a contract for services does not give rise to direction or control.” (A57.)

IV. SUMMARY OF ARGUMENT

The district court’s JMOL of noninfringement should be reversed because
substantial evidence supports the jury’s verdict that Limelight controlled or
directed content providers in performing the claim steps it alone does not perform.
First, when the invention is used, Limelight’s form contract expressly requires
content providers to perform the tagging and serving claim steps that Limelight
does not alone perform. In the words of this Court in BMC Resources, 498 F.3d
1381, Limelight “contracts out steps of a patented process to another entity.”

Moreover, Limelight participates in, controls, and directs the claimed
tagging step by creating and assigning the tag—i.e., the virtual server hostname.
Limelight not only creates the tag, but it then directs content providers to use that
tag and serve the tagged page so that requests for the object resolve to Limelight’s
CDN. Further, as the jury heard, Limelight’s content delivery service will not
work if content providers do not use the Limelight-supplied hostname or follow
Limelight’s specific directives. And, if that were not enough, Limelight offers
technical assistance to help in the claimed process.

Furthermore, Limelight’s own documents make it clear that the entire

claimed process—including tagging and serving the tagged page—is Limelight’s
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developed process, not the content provider’s. None of the cases cited by the
district court involved anywhere near this level of control or direction. Given these
facts and the standard of review, this Court should reverse the district court’s
JMOL of noninfringement.

The district court also erred in interpreting “a given object of a participating
content provider is associated with an alphanumeric string” in the preamble of
claim 1 to require that the alphanumeric string include the object’s original URL.
This interpretation is not supported by the claim language, specification,
prosecution history, or stipulated construction of “alphanumeric string.” In fact, it
is non-sensical in view of this evidence.

First, “alphanumeric string” was expressly defined in the prosecution history
as “a character string up to 24 characters drawn from the alphabet (a-z), digits (0-
9), minus signs (-), and periods (.).” The parties even stipulated to this definition.
The district court’s construction, which expressly states that the alphanumeric
string “includes” the original URL, contradicts this construction.

Moreover, the district court’s construction makes no sense in light of the
remaining claim limitations. The term “alphanumeric string” appears four times in
the body of claim 1 and these other claim limitations make clear that the
“alphanumeric string” is not a URL, but rather a hostname that is resolved by

DNS. Because a hostname cannot include a URL (and a full URL is not resolved),
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the district court’s construction contradicts the remaining claim limitations. Cf.
Rexnord Corp. v. Laitram Corp., 274 F.3d 1336, 1342 (Fed. Cir. 2001) (reversing
because district court’s construction was inconsistent with later claim language).

The prosecution history further supports that the “alphanumeric string” is a
hostname and does not include the original URL. Akamai cited several examples
of “alphanumeric strings” during prosecution and, notably, they are all hostnames.
None is a URL, and none includes “the URL used to identify the object in the
absence of a content delivery network™ as required by the court’s construction.

Building on this point, because the “alphanumeric string” is a hostname, the
district court’s construction creates a requirement found nowhere in the
specification. Indeed, there is no support (in any embodiment) for including the
original URL as part of the virtual server hostname. For all of these reasons, this
court should reverse the district court’s construction.

Likewise, this Court should reverse the district court’s construction of claim
1 of the 645 patent and claims 8, 18, and 20 of the 413 patent as requiring
selection by DNS. Initially, each claim is directed to a method of content delivery,
not to the structure of a content delivery system. Thus, this Court should reject the
district court’s construction because it improperly incorporates a structural

limitation—a DNS—into a method claim.
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Moreover, Limelight’s argument that the claims should be so limited
because the specification allegedly “discloses only one way” of performing the
claim steps must be rejected. First, as this Court has repeatedly held, depiction of a
single preferred embodiment in a patent does not necessarily limit the claims to
that depicted scope. Agfa Corp. v. Creo Prods. Inc., 451 F.3d 1366, 1376 (Fed.
Cir. 2006). Second, the specification suggests that other structures may be used.

Finally, under the district court’s construction, if the content delivery
network’s DNS was the only structure that could select a name server, the content
delivery network’s DNS would, by definition, be at least a two-level DNS (with
the name server performing the selecting as one level and the name server being
selected as the second level). But construing the claim to exclude a one-level DNS
is inconsistent with the claim language, specification, and prosecution history—all
of which describe the invention as including a one-level DNS.

V. ARGUMENT

A. The Court Should Reverse the District Court’s JMOL of No
Joint Infringement

1.  Substantial Evidence Supports the Jury Verdict of Joint
Infringement

“[W]here the actions of multiple parties combine to perform every step of a
claimed method, the claim is directly infringed only if one party exercises ‘control
or direction’ over the entire process such that every step is attributable to the

controlling party, i.e., ‘the mastermind.”” Muniauction, 532 F.3d at 1329.
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Whether the accused infringer exercises “control or direction” over the entire
claimed process is a factual question that this Court reviews for substantial
evidence. BMC Resources, 498 F.3d at 1381. The jury’s verdict of infringement
“must be upheld unless the facts and inferences, viewed in the light most favorable
to the verdict, point so strongly and overwhelmingly in favor of [Limelight] that a
reasonable jury could not have returned the verdict.” Borges Colon v. Roman-
Abreu, 438 F.3d 1, 14 (Ist Cir. 2006) (internal quotation marks and citations
omitted).

Here, substantial evidence supports the jury’s determination that Limelight
exercises control or direction over the entire claim process. Limelight alone
performs évery step of claim 34 except tagging and every step of claims 19-21
except tagging and serving. For those steps that Limelight does not perform itself,
Limelight both controls (through contractual requirements) and directs (through
explicit detailed technical instructions) content providers to perform those steps.

First, Limelight contracts out to content providers the claim steps that it
alone does not perform. Limelight’s standard form contract obligates content
providers to perform the claim steps of tagging the embedded objects and serving
the tagged page so that requests for the embedded objects resolve to Limelight’s
network instead of the content provider’s. (A17807.) The contract states:

“Customer [i.e., content provider] shall be responsible for identifying via the then
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current [Limelight] process all uniform resource locators (“URLs”) of the
Customer Content to enable such Customer Content to be delivered by
[Limelight].” (A17807.) The contract further states: “Customer shall provide
[Limelight] with all cooperation and information necessary for [Limelight] to
implement the [Content Delivery Service].” (Id.)

Thus, the jury received unequivocal evidence that, when the invention is
used, Limelight obligates the content provider to perform the claim steps that it
does not perform. As this Court has explained, “[a] party cannot avoid
infringement [] simply by contracting out steps of a patented process to another
entity.” BMC Resources, 498 F.3d at 1381. “It would be unfair indeed for the
mastermind in such situations to escape liability.” Id.

In addition, the jury heard undisputed testimony that Limelight further
participates in, controls, and directs the tagging process by creating and assigning a
unique hostname for the content provider. As the jury heard, “tagging” means
“providing a ‘pointer’ or ‘hook’ so that the object request resolves to a domain
other than the content provider domain.” (A396:35-36, A17874.) The Limelight-
assigned hostname is the “pointer” or “hook.” Thus, its creation is integral to the
process of tagging. (A587:122-23.) Indeed, the jury heard that Limelight’s
content delivery service will not work if content providers do not use the

Limelight-supplied hostname to identify the objects. (A587:122-23.) Limelight’s
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provision of the very “pointer” or “hook” further supports the jury’s finding of
control or direction.

Further, by including direction, the “control or direction” test must include
something other than control, and this case presents the ultimate in direction. As
presented to the jury, Limelight provides explicit step-by-step instructions to
perform the missing claim steps. (Supra, at 24-28.) Pages 5-6 of Limelight’s
Installation Guidelines outline the steps required to tag the embedded objects.
(A17791-92.) Among other things, they state that the content servers “will need to
do the following to complete the transition . . . (ii) update web site links to use the
new [Limelight] URL.” (A17792 (emphasis added).) And, in the CNAME
method, they state that content servers “will need to do the following to complete
the transition . . . (i) [u]pdate customer DNS with new CNAME(s)” and (ii)
“update web site links to use new [Limelight] published CNAME(s).” (A17791
(emphasis added).) Further, as the jury heard, content providers must follow the
directives provided by Limelight because Limelight’s content delivery process will
not work if content providers do not tag the objects or serve the tagged page as
specifically instructed by Limelight. (A587:122-23.)

And, if that were not enough, Limelight offers technical assistance to help in
the process. (A17790.) As Limelight’s Installation Guidelines explain, a

Limelight employee “coordinate[s] between the customer’s technical team and

42



b YY

Limelight engineers,” “tracks the progress of the order,” and “ensure[s] a quick
and complete implementation” of Limelight’s service. (Id.) In other words,
Limelight tells content providers what to do, manages the process, and follows up
to ensure that the steps are performed correctly.

Furthermore, Limelight’s own documents (including the Installation
Guidelines) make it very clear that the entire claimed process—including tagging
and serving the tagged page—is Limelight’s developed process, not the content
server’s. The Installation Guidelines refer to Limelight’s “goal,” Limelight’s
“service,” and Limelight’s “implementation,” while specifying that Limelight’s
“service” and “implementation” include the steps of tagging and serving.
(A17789-91.) Similarly, Limelight’s form contract requires customers to follow
“the then current [Limelight] process” for tagging. (A17807.)

For all of these reasons, a reasonable jury could have easily found that
Limelight is the “mastermind” behind the process, including the steps performed
by content providers. The facts and inferences, viewed in the light most favorable
to the verdict, do not “point so strongly and overwhelmingly in favor of
[Limelight] that a reasonable jury could not have returned the verdict.” Borges,

438 F.3d at 14.
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2.  The District Court Erred in Its Analysis of Muniauction

a. The District Court Erred in Finding “No Material
Difference Between Limelight’s Interaction with Its
Customers and That of Thomson in Muniauction”

The district court’s opinion is premised on its incorrect finding that there is
“no material difference between Limelight’s interaction with its customers and that
of Thomson (the accused infringer) in Muniauction.” Comparison of the facts in
both cases reveals the court’s error.

First, the evidence of direction or control in Muniauction only tangentially
related to the claimed process. In Muniauction, the claim step performed by
bidders required “inputting data associated with at least one bid . . . into said
bidder’s computer.” Muniauction, 532 F.3d at 1330. But the evidence of direction
or control related to “control[ing] access to [Thomson’s] system,” not directing
users on inputting bid information. Id. In contrast, Limelight’s contract expressly
requires customers to perform rthe “tagging” and “serving” steps when the claimed
process is used, and Limelight provides explicit instructions to perform those steps.

Second, the Muniauction opinion says nothing about the contract between
Thomson and the bidders and whether bidders were obligated to perform the claim
step. This is in stark contrast with this case, where Limelight contracted out the

performance of the claim step or steps to content providers. Indeed, when the *703
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patented invention is used, content providers are contractually obligated to perform
the claim steps that Limelight does not perform.

Finally, the level of instruction or direction is materially different. In
Thomson’s bidding system, Thomson did not tell bidders what bid to enter. Here,
on the other hand, Limelight’s level of control or direction is so significant that
Limelight tells content providers not only how to tag, but also what to tag with.
Contrary to the district court’s suggestion (A57), the Limelight-supplied hostname
is not “similar” to the bidder ID and password that Thomson supplied in
Muniauction. Here, the hostname is the tag itself and, thus, is integral to the
performance of the claimed steps of tagging and serving the tagged page. And
Limelight’s contract requires that the tag be used every time the infringing process
is used. (A17807.) The bidder ID and password in Muniauction, on the other
hand, merely provided access to Thomson’s bidding system; it was merely
incidental to the claimed inputting step.

Given the material differences between this case and Muniauction, the
district court erred in holding that, on the continuum between an arms-length
relationship and vicarious liability, this case, like Muniauction, falls on the arms-
length relationship side of the spectrum. To the contrary, the properly-instructed
jury heard substantial evidence to support its conclusion that this case satisfies the

control or direction standard.
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b.  Muniauction Did Not Establish that “Direction or
Control” Can Never Be Shown by a “Contractual
Agreement to Pay for a Defendant’s Services”

The district court also mistakenly held that “Muniauction establishes that
direction or control requires something more than merely a contractual agreement
to pay for a defendant’s services and instructions or directions on how to utilize
those services.” (A55.) According to the court, “Limelight does not ‘contract[]
out steps of a patented process to another entity” because “the fundamental
agreement between Limelight and its customers is the provision of a service in
exchange for payment.” (A56.) Instead of focusing on the obligations imposed by
the contract, the court focused on the supplier-customer relationship between
Limelight and the content providers.

But neither Muniauction nor BMC Resources precludes a finding of
“direction or control” simply because Limelight provides a service and content
providers pay for that service. While direction or control might more frequently
exist between an employer and a contract employee, for example, there is no per se
rule prohibiting a finding of direction or control between a service provider and a
customer, and the district court erred in holding otherwise.

Moreover, that a content provider could choose not to use Limelight’s
service is not dispositive of the control inquiry. The critical issue here is whether

Limelight controls or directs the performance of the claimed process when the
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process is used. The district court erred by focusing on what happens when the
claimed process is not used, as opposed to when it is used. And a reasonable jury
could have found that, when the invention is used, content providers are obligated
by the contract to perform the missing claim steps.

The district court also erred in reasoning that direction or control cannot be
established “by the existence of a contractual relationship in which one entity
incidentally has to perform a step of a patented process to receive the benefits of
the contract” given this Court’s holding that “mere ‘arms-length cooperation’ will
not give rise to direct infringement by any party.” Even if this premise were true
as a general matter, it does not apply to the facts in this case. Indeed, while
Limelight and content providers may be related as independent contractors, a
content provider’s performance of the missing claim steps is hardly incidental. To
the contrary, Limelight’s contract expressly obligates content providers to perform
those steps when the invention is used, and Limelight’s other documents tell
content providers exactly how to do so.

The district court also erred in finding that, while “Limelight’s customers
follow[] Limelight’s instructions” to tag, they do so “not because they are
contractually obligated to do so; rather, they do so because they wish to avail
themselves of Limelight’s service.” (AS58-59.) The court’s conclusion in this

regard demonstrates a fundamental misunderstanding of the “direction or control”
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test. The relevant inquiry is not whether customers could have used another
content delivery service, but rather whether, when the claimed process is
performed, Limelight “exercises ‘control or direction’ over the entire process such
that every step is attributable to the controlling party, i.e., the ‘mastermind.’”
Muniauction, 532 F.3d at 1329. This Court’s precedent does not require plenary
control over the content providers. Rather, Akamai need only show control or
direction over the performance of the claim steps when the claimed process is
performed. For the reasons discussed above, a reasonable jury could have found
Akamai met this burden.

Finally, regarding independent claim 19, the district court erred in holding
that “serving the initial web page from the content provider’s domain, is performed
by the content provider whether it subscribes to Limelight’s services or not.”
(A58.) This is not correct. The claims call for serving the “given page”—i.e., the
one that was “tagged,” not just any ordinary page. Moreover, as described supra at
24, Limelight directs the content provider to serve the tagged page.

C¢.  Muniauction Did Not Eliminate the BMC Resources

Possibility of Satisfying the Control or Direction Test
by Providing Instructions or Directions

The district court also erred by holding that Muniauction eliminated the
BMC Resources possibility of satisfying the control or direction test by, among

other things, providing instructions or directions. (A54-55.) While the Court in
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Muniauction did describe as not relevant a jury instruction asking jurors if “there
[was] one party teaching, instructing, or facilitating the other party’s participation
in the electronic auction process,” 532 F.3d at 1329, the Court also affirmed the
“control or direction” test. The Court’s inclusion of the “direction” language in the
standard makes clear that instructions—particularly mandatory ones—are relevant.

Moreover, the Court’s statement must be understood in the context of the
“teaching, instructing, or facilitating” evidence in Muniauction. ‘“Most, if not all,
‘tests’ employed in the art of judging arise in a particular factual milieu. Hence
they must be read, applied, and perhaps modified in light of the facts of subsequent
cases.” Arrowhead Indus. Water, Inc. v. Ecolochem, Inc., 846 F.2d 731, 736 (Fed.
Cir. 1988), abrogated on other grounds, SanDisk Corp. v. STMicroelectronics, Inc.,
480 F.3d 1372 (Fed. Cir. 2007).

In Muniauction, Thomson provided little to no direction to bidders on how
to perform the claim step. Here, in contrast, Limelight provides Installation
Guidelines with step-by-step instructions to perform the claim steps, as well as a
customized hostname for use in performing the claim steps. Further, Limelight
employees provide assistance in performing the claim steps and Limelight’s
contract and other documents make clear that Limelight designs, directs, and
requires performance of the entire claim process whenever the Limelight content

delivery service is used. As the district court recognized, “Limelight’s customers
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follow[] Limelight’s instructions [to] modify the embedded objects of their web
pages or alter their DNS records so that requests for the objects resolve to the
content delivery service domain.” (A58.) These facts support the jury verdict and
should not have been considered irrelevant.

Finally, in analogous contexts involving control or direction standards or
vicarious liability, other courts have found instructions relevant. See, e.g.,
RCA/Ariola Int’l, Inc. v Thomas & Grayston Co. 845 F.2d 773 (8th Cir. 1988)
(manufacturer of cassette duplicating machines held vicariously liable for
copyright infringement because manufacturer had retained control over retailers’
use of machines by providing instructions for use). For all of the above reasons,
the district court’s JMOL should be reversed and the jury’s verdict of infringement
reinstated.

B.  The District Court’s Construction of the ’645 and ’413 Patent
Claims Should Be Reversed

This court reviews claim construction de novo on appeal. Cybor Corp. v.
FAS Techs., Inc., 138 F.3d 1448, 1456 (Fed. Cir. 1998) (en banc).
1.  “Associated With an Alphanumeric String” in Claim 1 of

the 645 Patent Should Not Be Construed to Include the
Content Provider’s URL

The district court erred in interpreting “a given object of a participating
content provider is associated with an alphanumeric string” in the preamble of

claim 1 to require that the alphanumeric string must “include[ ] the URL used to
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identify the object in the absence of a content delivery network”—i.e., the original
URL. (A70.) As explained below, there is no basis in the claims, specification, or
prosecution history for reading in this requirement.

a.  The Court’s Original URL Interpretation Is

Inconsistent with the Claim Language, Specification,
Prosecution History, and Stipulated Definition

First, nothing in the claim language supports the court’s construction.
“Alphanumeric string” does not appear in the specification and, thus, it should be
given its ordinary meaning. Verizon Servs. Corp. v. Vonage Holdings Corp., 503
F.3d 1295, 1304 (Fed. Cir. 2007) (“Since the specification does not define the term
‘server,” we look to its ordinary meaning to a person of ordinary skill in the art.”).
To one of ordinary skill in the art, the ordinary meaning of “alphanumeric string”
is a series of letters and numbers. (See e.g., A16780 (citing Internet Standards).)
Indeed, the parties stipulated that “alphanumeric string” is “a character string up to
24 characters drawn from the alphabet (a-z), digits (0-9), minus signs (-), and
periods (.).” (A17875.) This is the very same definition Akamai proffered during
prosecution of the *645 patent. (A16780.) Thus, there is no basis for reading the
original URL into the term “alphanumeric string.”

Likewise, the specification and prosecution history do not define
“associated” as having a meaning other than its ordinary meaning. (A254, 6:48-

49.) Indeed, during the claim construction hearing, the district court and the
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parties all agreed that “associated” should have its ordinary and customary
meaning. (A16897-98.) Accordingly, there is no basis for reading the original
URL into the term “associated.”

Limelight nonetheless argues that the claims should be limited because “the
specification describes only one method to associate a given object with an
alphanumeric string”—i.e., by prepending the virtual server hostname to the
original URL used to identify the object in the absence of a content delivery
network. But this Court has repeatedly held that it is improper to read a preferred
embodiment into a claim. Phillips v. AWH Corp., 415 F.3d 1303, 1323 (Fed. Cir.
2005) (en banc) (“[Allthough the specification often describes very specific
embodiments of the invention, we have repeatedly warned against confining the
claims to those embodiments.”)

Further, contrary to the district court’s conclusion (A69), the specification

does not describe “the invention as associating a particular object of a content

provider with an alphanumeric string consisting of a virtual server hostname
prepended onto the URL for the object.” Rather, the specification very clearly
indicates that tagging by prepending a virtual server hostname onto the object’s
URL is merely a “preferred method for modifying the object URL.” (A256, 6:57-

58.) Thus, one of ordinary skill in the art would understand that other tagging
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methods may be used to, in the language of the claims, “associate an alphanumeric
string” with the object.

The district court’s construction also contradicts the prosecution history.
During prosecution, Akamai cited examples of alphanumeric strings from the
specification. (A16780.) As discussed supra at 18-19, every single cited example
is a hostname. One of the cited examples, “a1234.g.akamaitech.net,” is referred to
in the specification as a “representative hostname.” (A255, 7:14-15; see also
A256, 9:38-41.)

None of the examples cited by Akamai during prosecution is a full URL
(e.g., http://www.cnn.com/world/picture.jpg). None includes an object or file
name (e.g., “space.story.gif,” (A255, 8:66); “frontpage.jpg,” (A256, 9:25-26)).
And, most importantly, none includes “the URL used to identify the object in the
absence of a content delivery network™ as required by the court’s construction.
Thus, the court’s construction also contradicts the prosecution history and, for this
additional reason, should be rejected. Masco Corp. v. U.S., 303 F.3d 1316, 1325-
26 (Fed. Cir. 2002) (rejecting proposed claim construction as inconsistent with the
prosecution history); see also Linear Tech. Corp. v. Int’l Trade Comm’n, 566 F.3d
1049, 1057-58 (Fed. Cir. 2009) (prosecution history evinced no clear and

unmistakable disavowal of claim scope).
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b.  The Court’s Original URL Interpretation Is
Inconsistent with Other Limitations in the Claim,
Which Show that the “Alphanumeric String” is a
Hostname, not a URL

In addition, the district court’s original URL interpretation makes no sense
in light of the remaining claim limitations. “Alphanumeric string” appears four
times in the body of claim 1 and the other claim limitations make clear that the
“alphanumeric string” is not a URL, but rather the virtual server hostname.

In particular, the first limitation in claim 1 requires that the “service
provider” (i.e., the content delivery network provider) “establish an alternate
domain name system ... having authority to resolve the alphanumeric strings
associated with the objects identified by the participating content providers.” As
explained supra at 8, domain name servers (DNS) resolve hostnames, not URLSs.
Thus, “alphanumeric string” must be a hostname. Under the court’s construction,
an “alphanumeric string that includes the URL” would not be resolved, because a
URL includes more than just a hostname. (Supra, at 8, 29-30.)

Further, even if the district court’s “alphanumeric string that includes a
URL” could be resolved, and it cannot, the DNS of the content delivery provider
would not be able to resolve the URL “used to identify the object in the absence of
the content delivery network” because that URL does not point to a content server

in the content delivery network. Rather, that URL points to a server in the content
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provider’s network. Thus, the court’s claim construction should be rejected as
non—sensical on this ground alone.

Similarly, the next two references to “alphanumeric string” in the body of
claim 1 clearly contemplate that “alphanumeric string” refers only to a resolvable
hostname and, for this additional reason, the district court’s “alphanumeric string”
cannot include the original content provider’s URL. More specifically, the claim
requires that a given name server receive a DNS query “to the given object’s
associated alphanumeric string” and that the name server “resolve the
alphanumeric string into an IP address.” The name server can only resolve a
hostname, not a full URL. (Supra, at 8.) Thus, for the name server to “resolve the
alphanumeric string into an IP address,” the alphanumeric string must be a
hostname (and not a hostname plus something else).

Finally, the claim states that the “alphanumeric string is resolved without
reference to a file name for the given object,” lending even more support that
“alphanumeric string” and the object’s file name (which is included in the URL,
supra at 8) are distinct.

Accordingly, because only hostnames can be resolved into IP addresses and
the language in claim 1 clearly contemplates that the “alphanumeric string” must

be resolved, the district court’s construction must be reversed. Cf. Rexnord Corp.,

55



274 F.3d at 1342 (reversing because district court’s construction was inconsistent

with later claim language).
c. The District Court’s Original URL Construction

Creates a Requirement Found Nowhere (and in No
Embodiment) in the Specification

The district court’s construction is based on a fundamental misunderstanding
of the technology. The court did not appreciate the basic undisputed fact that DNS
can only resolve hostnames, not URLs. Thus, the court’s construction, requiring
the claimed alphanumeric string—which is a hostname—to include the original
URL, creates a requirement found nowhere (and in no embodiment) in the
specification. Indeed, as explained supra at 13-14, even in the preferred
prepending embodiment, the specification discloses replacing the original
hostname in the URL with the virtual server hostname. It is the virtual server
hostname (not the object’s URL) that is resolved into an IP address.

d.  Other Claims Confirm that the “Alphanumeric
String” Is Not a URL

The district court’s construction of “alphanumeric string” in the 645 patent
is also inconsistent with the usage of that same term in claim 18 of the related 413
patent. Because the patents share the same written description and “derive from
the same parent application,” like terms “must [be] interpret[ed] consistently.”
NTP, Inc. v. Research In Motion, Ltd., 418 F.3d 1282, 1293 (Fed. Cir. 2005). The

preamble of claim 18 states, in part, “wherein a given object of a participating
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content provider is associated with a Uniform Resource Locator (URL) that
includes, in addition to a filename, an alphanumeric string.” If, as the district court
held, an “alphanumeric string” (of the 645 patent claim 1) includes the original
URL, this preamble makes little sense because it requires a URL to include the
alphanumeric string, not the other way around. Either a URL includes an
alphanumeric string (as positively recited in *413 patent claim 8) or it does not; the
reverse situation (the district court’s claim construction in the *645 patent) cannot
also be true at the same time. The district court’s construction cannot be
reconciled against the wording of the 413 patent claim 8.
e. The District Court’s Original URL Construction Is
Premised on a Fundamental Misunderstanding of the

Requirements of the Invention and Scope of the
Claims

The district court’s incorrect claim construction seemingly stems from a
fundamental misunderstanding of the requirements of the invention, as well as the
scope of the claims. In its claim construction order, the district court emphasized
that “[t]he URL of the object is necessary to the inventive global framework in
order to retrieve the object from the content provider’s server if no copy exists on a
ghost [i.e., content] server.” (A69 (emphasis added).) The specification indicates
otherwise.

In particular, the specification describes retrieving the missing content from

either the content provider’s original server or another content server in the content
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delivery network. (A257, 12:54-56 (“If, however, no copy of the data on the ghost
exists, a copy is retrieved from the original server or another ghost server.”)
(emphasis added).) In other words, the district court erred in concluding that the
only way the content delivery network worked was by including the “URL used to
identify the object in the absence of a content delivery network™ to facilitate
retrieving missing data from the content provider’s original server. DSW, Inc. v.
Shoe Pavilion, Inc., 537 F.3d 1342, 1348 (Fed. Cir. 2008) (refusing to confine the
claims to the preferred embodiment to the exclusion of other embodiments.)

Furthermore, although the specification discloses that the content provider’s
original URL may be helpful in the event an object is not available on its network
(A257, 12:54-60), this is not the circumstance actually claimed in method claim 1,
which is expressly directed to the circumstance in which the “object is available for
delivery from the content server.” (Supra, at 18.)

For all of these reasons, the phrase “a given object of a participating content
provider is associated with an alphanumeric string” should not be encumbered by
requiring the alphanumeric string to include the original URL. The district court’s
construction ignores the language of the claim, the parties’ stipulation on the

meaning of “alphanumeric string,” the prosecution history, and the specification.
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2.  The Court Should Not Read ‘“Selecting by the Alternative
Domain Name System’” into Claim 1 of the ’645 Patent

The district court erred in interpreting “the given name server that receives
the DNS query being close to the client local name server as determined by given
location information” in method claim 1 of the 645 patent as requiring that the
given name server be “selected by the alternative [DNS].” (A72-75.) First, claim 1
is directed to a method of content delivery, not to the structure of a content
delivery system. This Court should thus reject the district court’s construction
because it incorporates a structural limitation—DNS—into a method claim. DSW,
Inc., 537 F.3d at 1348 (rejecting claim construction that incorporated structure
from preferred embodiment into a method claim).

Moreover, to compound the court’s error, claim 1 of the ‘645 patent says
nothing about selecting in the first place. Rather, this claim limitation requires
only that the content delivery network’s DNS server that receives a DNS query be
close to the client (i.e., the user’s) local name server. (Supra, at 17-18.) This
“closeness” requirement provides no basis for reading in selecting, let alone
selecting by DNS.

Limelight nonetheless argues that the claims should be limited to selecting
by DNS because “the patent discloses only one way of determining that a ‘given
name server’ will receive DNS queries.” (A015146.) Even if this were true, this

Court “has repeatedly rejected the contention that depiction of a single [preferred]
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embodiment in a patent necessarily limits the claims to that depicted scope.” Agfa,
451 F.3d at 1376. Without any indication in the specification or prosecution
history “to suggest limiting the invention to [a] single embodiment, the broader
language of the claims cannot carry [an] unexpressed and unintended
... limitation.” Id. at 1377.

Moreover, under the district court’s construction, if the content delivery
network’s DNS were the only structure that could select a name server, the content
delivery network’s DNS would, by definition, be at least a two-level DNS (with
the name server doing the selecting as one level and the name server being selected
as the second level). But construing the claim to exclude a one-level DNS is
inconsistent with the claim language, specification, and prosecution history.

First, claim 1 specifically recites that “the [content delivery network] service
provider’s . . . domain name system ha[s] one or more DNS levels.” (Supra, at
19.) Thus, the district court’s construction, which necessitates a two or more level
DNS, is improper because it is “contrary to the plain language of the claim.”
Agilent Techs., Inc. v. Affymetrix, Inc., 567 F.3d 1366, 1378 (Fed. Cir. 2009).

Second, although a preferred embodiment using a two-level DNS is
explained, the specification expressly discloses that a one-level DNS may be used.
(A285, 5:62-6:29; A287, 9:27-29, 64-65.) In a one-level DNS, the selection of the

single name server could have been implemented using (as the patent states) “other
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techniques,” including Anycasting, (A17429-30), or by a router that is part of, and
under the control of, the content delivery network. BJ Serv. Co. v. Halliburton
Energy Serv., Inc., 338 F.3d 1368, 1372 (Fed. Cir. 2003) (holding the specification
encompassed techniques known in the prior art). Accordingly, because the district
court’s construction “excludes embodiments disclosed in the specification” (one-
level DNS), the court’s construction should be reversed. Oatey Co. v. IPS Corp.,
514 F.3d 1271, 1276 (Fed. Cir. 2008).

In addition, nowhere in the 645 patent prosecution history did Akamai limit
itself to a two or more level DNS. On the contrary, the examiner allowed claim 1
after Akamai amended it to include the “has one or more DNS levels” language.
(A16807-13, A16776-77.) There was no “clear and unmistakable” disavowal of
claim scope. See Liebel-Flarsheim Co. v. Medrad, Inc., 358 F.3d 898, 909 (Fed.
Cir. 2004) (rejecting narrow construction of claims where, as here, patentee
broadened claim language and did not limit claims to described embodiments
during prosecution).  Accordingly, the claim language, specification, and
prosecution history contradict the district court’s limiting construction, and the

construction should be reversed.
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3.  The Court Should Not Read “‘the Content Delivery
Network’s Domain Name System Selects” into Claims 8, 18,
and 20 of the ’413 Patent

For the same reasons, the district court erred in interpreting ‘“selecting a
given one of the name servers in the content delivery network” in method claims 8,
18, and 20 of the ’413 patent as “the content delivery network’s domain name
system [‘DNS’] selects a particular name server.” (A77-80.) Nothing in the claim
language, specification, or prosecution history supports the court’s requirement
that a particular structure—the content delivery network’s DNS—perform the
claim step. Thus, the district court improperly imported structure to perform a
method step. See DSW, 537 F.3d at 1348.

Moreover, as with claim 1 of the 645 patent, the court read into the claims
the requirement that the close DNS server must be selected by the content delivery
network’s DNS; in other words, a two or more level DNS. But, once again, claims
8, 18, and 20 expressly allow a one-tier DNS. (Supra, at 21.) And, while a two-
level DNS is a preferred embodiment, the specification also explicitly discloses a
one-level DNS. (A254, 6:2-4, 10:2.) In addition, the examiner allowed claims 8,
18, and 20 without objection after Akamai added the “has one or more DNS
levels” language to the claim. (A16511, A16474, A16490.) Thus, the district
court’s construction is inconsistent with the prosecution history and plain claim

language.
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In an attempt to resolve this inconsistency, the district court created—out of
whole cloth—an exemplary “one-level” DNS that purportedly satisfied the court’s
construction of this term. (A79-80.) But this Court should reject the court’s
concocted “one-level” DNS example. First, the district court’s example does not
find support in the specification, the prosecution history, or any other evidence.
Moreover, the district court’s example appears to conflate the function of the “local
name server” with that of the CDN name server, which makes the example sound
more like a two-level DNS (because there are multiple name servers) rather than a
one-level DNS. In the end, however, the example is inapposite; it is not what the
claims, the specification, and the prosecution history describe.

For all of these reasons, the limitation “selecting a given one of the name
servers in the content delivery network™ in method claims 8, 18, and 20 of the *413
patent should not be construed as requiring that DNS selects a particular name
server. Such a construction improperly reads in limitations from a preferred
embodiment and ignores the language of the claim.

VI. CONCLUSION

For the above reasons, Akamai requests that this Court reverse the district
court’s JMOL of no infringement of the *703 patent, reverse the district court’s
construction of the ’413 and ’645 patents, and remand for further proceedings

under the proper construction of the 413 and ’645 patents.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

AKAMAI TECHNOLOGIES, INC,, and )
MASSACHUSETTS INSTITUTE OF )
TECHNOLOGY, )
)
Plaintiffs, )
) Civil Action No. 06 CV 11109 RWZ
) Civil Action No. 06 CV 11585 RWZ
Vs, )
)
LIMELIGHT NETWORKS, INC., )
)
Defendant. )
)
QJZ fPROPOSED] FINAL JUDGMENT

Pursuant to Federal Rule of Civil Procedure 58, the Court hereby enters Final Judgment
in this action as follows:

(1)  For the reasons stated in the Court’s April 24, 2009 Memorandum and Order,
Limelight does not infringe claims 19, 20, 21 and 34 of U.S. Patent No. 6,108,703 (the “'703
patent”).

(2)  For the reasons stated by the Court when granting Limelight’s Motion for
Summary Judgment, and in view of the Court’s construction of the claims of U.S. Patent
No. 6,553,413 (the ‘413 pa<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>